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CLOUDS UPON TITLE. 





Courts of equity, from an early time, were 
in the habit of entertaining jurisdiction of 
bills brought for the purpose of removing 
‘‘clouds upon title.’’ These bills were in the 
nature of bills quia timet. They were filed 
not because any injury had already been 
done, but because the complainant apprehend- 
ed a possible future injury, against which he 
sought to be protected by the interposition of 
the equity powers of the courts. The right 
to invoke the interposition of the courts was 
in general confined to those cases in which a 
party had already been injured in his rights 
He was bound to wait until his rights had 
been actually interfered with. And the rea- 
son why he could not in general implead 
another from whom he merely anticipated an 
ifijury, was that the courts ordinarily had 
occupation enough in determining controver- 
sies which had already become practical, with- 
out spending their time in hearing discus- 
sions respecting merely speculative contro- 
versies. But every rule is said to have its 
exceptions, and the exceptions to this rule are 
said by the late Chief Justice of New York to 
have been three, and that equity would inter- 
fere in the following cases of apprehended in- 
jury: 1. To prevent a multiplicity of suits. 
2. To prevent irreparable injury to the free- 
hold. 3. To remove a cloud from the title.? 

What is a cloud upon title? It is not very 
many years ago that we find Mr. Justice Sel- 
den saying that ‘‘none of the cases define 
what is meant by a cloud upon title, nor at- 
tempt to lay down any general rules by which 
what will constitute such a cloud may be as- 
certained. Each case seems to have been 
decided upon its own peculiar circumstanc- 
es.’’2 But in that case itis said that, ‘‘when 
such claim appears to be valid upon the face 
of the record, and the uefect can only be 
made to appear by extriusic evidence, partic- 


| Guest v. City of Broowiyu, 69 N. Y. 512. See to 
the same effect Heywood v. City of Buffalo, 14 N. Y. 
534, 540. 

2 Ward v. Dewey, 16 N. Y. 529. 
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ularly if that evidence depends upon oral tes- 
timony to establish it, it presents a case for 
invoking the aid of a court of equity to re- 
move it as a cloud upon the title.’’ In a later 
case in the same court it is said: ‘‘The rule is 
that when the claim of the adverse claimant 
to the land is valid upon the face of the in- 
strument or the proceedings sought to be set 
aside, and extrinsic facts are necessary to be 
proved to establish the illegality, or invalid- 
ity, then a court of equity will interpose to 
remove the cloud.’’? In another case it is said, 
‘*The rule is this: When the claim or lien 
purports to affect real estate, and appears on 
its face to be valid ; when the defect in it can 
be made to appear only by extrinsic evidence, 
which will not necessarily appear in proceed- 
ings by the complainant thereof to enforce 
the lien, there is a case presented for invoking 
the aid of a court of equity to remove the lien, 
which is a cloud upon the title.’’* 

In a case in Wisconsin we find the court of 
that State declaring that it did not understand 
that courts would interfere to remove a cloud 
which could only be shown to be prima facie 
a good title by leaving the plaintiff's title en- 
tirely out of view, or by suppressing a part of 
the record. ‘‘The rule upon this subject as- 
sumes always that the title of the party com- 
plaining, being shown as it appears of record, 
then the cloud to be removed is apparently a 
good title against it, though really defective 
by something not appearing upon the record.’’§ 
So that if A sells land to B, who puts his deed 
on record, and A then gives a deed of the 
same land to C, the latter deed can not be a 
cloud on B’s title, as the reeord itself shows 
that at the time A made the second deed he 
had no interest in the land. In California we 
find Mr. Justice Field, now of the Supreme 
Court of the United States, but then the Chief 
Justice of that State, laying down the follow- 
ing as the test to determine whether a cloud 
exists upon the title: ‘‘Would the owner of 
the property, in an action of ejectment 
brought by the adverse party founded upon 
the deed, be required to offer evidence to de- 
feat a recovery? If such proof would be nec- 
essary, the cloud would exist; if the proof 
would be unnecessary, no shade would be cast 


3 Allen v. City of Buffalo, 39 N. Y. 390. 
4 Marsh v. City of Brooklyn, 59 N. Y. 282, 283, 
5 Moore y. Cord, 14 Wis. 235, 
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by the presence of the deed. If the action 
would fall by its own weight, without proof 
in rebuttal, no occasion would arise for the 
equitable interposition of the court, asin the 
case of a deed void upon its face, or which 
was the result of proceedings void upon their 
face, requiring no extrinsic evidence to dis- 
close their illegality.’’® In illustration it is 
said that a conveyance not falling in the chain 
of title, as from one who never had any con- 
nection with the property, would not consti- 
tute acloud. And in a still later case in the 
same court, it is said that if the title against 
which relief is prayed as a cloud is of such a 
character, that if asserted by action and put 
in evidence, it would drive the other party to 
the production of his own title in defense, it 
constitutes a cloud upon such person’s title.7 
Hence, we conclude that any instrument pur- 
porting to create an interest in real estate is 
a cloud upon title, provided it is void in fact 
but apparently valid, the invalidity of whicha 
does not appear on the face of the instrument, 
nor upon the proceedings which must neces- 
sarily appear in any attempt to enforce the 
same. © So that in Florida it is said that that 
can not be acloud upon title upon which an 
action could not be successfully maintained 
by the plaintiff in an attempt to enforce the 
same.® So a sale of land by an administrator 
without an order of the probate court, or 
under an order void for want of jurisdiction, 
would not create a cloud. And a title de- 
rived through judicial sale based upon pro- 
ceedings void for jurisdictional defects is not 
a cloud, because its invalidity must at once 
appear in any attempt by the party to enforce 
the same.2° But where a tax-deed is void 
because the party had paid the tax before the 
sale, the instrument or deed casts a cloud 
upon the title, as the invalidity of the deed 
depends upon extrinsic facts." But in no 
case can that be called a cloud which is upon 
its face void.!? 

But the question arises, will equity cancel 


6 Pixley v. Huggins, 15 Cal. 127, 133. 

7 Lick v. Ray, 48 Cal. 838. 

8 Davidson v. Seegar, 15 Fla. 671. 

9 Florence v. Paschal, 50 Ala. 28. 

10 Griswold v. Fuller, 33 Mich. 268. 

ll Gage v. Rohrback, 56 Ill. 262; Gage v. Billings, 
56 Ill, 268; Gage v. Chapman, 56 Il. 311. 

2 New York & New Haven R, Co, v. Schuyler, 17 
N, ¥, 592, 599, 





a deed which is void upon its face? In New 
Jersey the court doubted whether equity could 
interfere in such a case.!¥ While in Missis- 
sippi,* in Tennessee and in an early case 
in New York!* the right to decree the cancel- 
lation of such deeds was maintained. In the 
later New York cases the right is emphatical- 
ly denied. ‘*Whatever opinions,’’ it is there 
said, ‘‘may have formerly obtained, it now 
seems to be established that whenever it is 
apparent from the writing or deed itself, that 
no danger to the title or interest of the com- 
plainant is to be apprehended, a court of 
equity will not entertain a bill for the cancel- 
lation or delivery of the instrument.’’!7 In 
another case in the same court it is said that 
no suit lies if the instrument is void upon its 
face.18 The same rule also prevails in Con- 
necticut,!9 and it is there said that the reason 
for the rule is that it would be subjecting a 
defendant to useless expense and trouble, be- 
sides occupying unnecessarily the time of 
courts, to entertain bills for the cancellation 
of instruments void upon their face and there- 
fore incapable of working any injury to the 
owner of the true title. A good illustration 
of the rule is afforded by those cases which 
hold that equity will not interfere to remove, 
as a cloud upon title, tax-deeds based upon 
irregular assessments, when such deeds have 
not been declared by statute to be prima 
facie evidence of the regularity of those pre- 
liminary proceedings upon which the tax 
deed is based ;7° while it will interfere, pro- 
vided the deed is prima facie evidence of the 
regularity of such proceedings.2!_ So where 
a sale of iand has been made by an adminis- 
trator without an order from the probate 
court, or under an order void for want of ju- 
risdiction, equity will not remove the deed as 
a cloud upon title, as the defect in the pro- 


13 Bogert v. City of Elizabeth, 27 N. J. Eq. 568. 

14 Sessions v. Jones, 6 How. 123. 

15 Jones vy. Perry, 10 Yerger, 59. 

16 Hamilton vy. Cummings, 1 Johus. Ch: 517. 

17 Cox v. Clift, 2 N. Y. 122. 

18 Scott v. Onderdonk, 14.N. Y. 14. And to same 
effect, Ward v. Dewey, 16 N. Y. 522; Crooke v. An- 
drews, 40 N. Y. 547; Guest v. City of Brooklyn, 69 N. 
Y. 518. 

19 Alden v. Trubee, 44 Conn. 460. 

20 Minturn v. Smith, 3 Sawyer, 142; Crane v. Ran- 
dolph, 30 Ark. 579; Detroit v. Martin, 34 Mich. 170; 
Curtis v. East Saginaw, 35 Mich. 508. 

21 Scribner v. Allen, 12 Minn. 152; Minnesota Lin- 
seed Oil Co. v. Palmer, 20 Minn. 474; Tilton v, Ore- 
gon Central R, Co., 3 Sawyer, 22, 
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ceedings is patent upon their face.22 So that 
the general rule may be said to be that equity 
will not interfere, to remove, as acloud upon 
title, any instrument the invalidity of which 
would appear in an action brought thereon in 
a court of law, without making it necessary for 
the defendant therein to show its invalidity by 
evidence of extrinsic facts.”* 

But conceding that a cloud upon title 
exists, equity will not entertain juris- 
diction of the bill to remove it, un- 
less the complainant is, at the time of 
bringing the suit, in possession of the prem- 
ises.24 The reason for this rule was the fact 
that the complainant, being out of possession, 
could bring an action of ejectment and recov- 
er the possession, andin such action the su- 
periority of his title would be made manifest. 
This rule, however, like all others, is subject 
to an exception, which it is necessary to no- 
tice. Ordinarily, that is in the absence of 
some statute changing the common law, an 
equitable title was of no avail in an action of 
ejectment. So that the reason for the rule, 
that the complainant must be in possession, 
failed where the party out of possession had 
only an equitable title. 

Ordinarily, if the complainant was in pos- 
session, and it appeared that a cloud existed 
upon his title, equity would remove it. And 
it does not seem ever to have been regarded 
as a ground of objection to such a bill, that 
the party had a perfect legal defense which 
would be available in a court of law. Ina 
case where a deed had been obtained by 
fraud, the objection was urged that in an 
action of,ejectment the complainant could 
show the deed void. But the court thought 
that this fact made no difference, and would 
not prevent the complainant from seeking re- 
lief in chancery, adding ‘‘no reason is per- 
ceived why he can not’ have it removed as a 
cloud upon his title.’’2° In this respect in- 


2 Florence v. Paschal, 50 Ala. 28; 
wold v. Fuller, 33 Mich. 268. 

23 Washburn vy. Burnham, 63 N. Y. 132, 134; Marsh 
y. City of Brooklyn, 59 N. Y. 283; Chaplin v. Craig, 
27 Ark, 418; Gamble v. St. Louis, 12 Mo. 617; Simp- 
son v. Howden, 3 Myl. & C. 97. 

24 Shaffer v. Whelpley, 37 Wis. 384; Daniel v. Stew- 
art, 55 Ala. 278; Haythorn vy. Margerem,3 Hal. (N. 
J.) 342; Niven v. Belknap, 2 Johns. 573; Alton Marine 
& Fire Ins. Co. v. Buckmaster, 13 Ill. 205. 

2 Shays v. Norton, 48 Ill. 100. 

2% Meore v. Munn, 69 Ill. 594. 
Hale, 46 Ill. 122. 


and see Gris- 


And see Christie v. 





struments affecting real estate seem to have 
been distinguished from those which created! 
a mere personal claim. For we find Mr. Jus- 
tice Selden, of New York, admitting the rule 
to be as above stated as to instruments af- 
fecting real estate, doubted whether in the 
case of promissory notes, bills of exchange, 
policies of insurance, bonds, etc., equity 
would decree their cancellation provided there 
was a complete defense to them at law.?7 

Not only would equity in a proper case re- 
move a cloud, but an equitable action could 
be maintained to prevent a cloud. It was 
necessary, however, that it should be made to 
appear that there was a determination to 
create a cloud, and it was held to be insuffi- 
cient that the danger was merely specula- 
tive.2> But where it is evident that a cloud 
is about to be created, equity will not hesi- 
tate to interpose ; as where a sale is about to 
be made by a sheriff under execution, the 
court will enjoin the sale if it appears that it 
would result in creating a cloud. ‘*The fact 
that the holder of a cloud on complainant’s 
title may compel him to defend himself 
against it, with the expense and vexation at- 
tending a suit, is the ground upon which bills 
quia timet are placed. And if the court may, 
to prevent litigation, expense and vexation, 
entertain jurisdiction to remove a cloud, no 
reason is perceived why it may not be exer- 
cised to prevent the creation of such a 
cloud.’’?9 

In some cases it is said that the interference 
of equity for the prevention of clouds upon 
title grows out of the inadequacy of the 
remedy at law, and it has been held, there- 
fore, that where a special legal remedy has 
been provided, the parties will be left to pur- 
sue such remedy, and that equity will not re- 
lieve. This was so held in a case in Missouri 
where an act had been passed in which it was 
provided that a party in possession of real 
estate could file a petition in equity, and com- 
pel the claimant of title to bring an action at 


27 Ward v. Dewey, 16 N. Y. 525. This distinction 
was first taken in Byne v. Vivian, 5 Vesey, 604, and 
followed in Byne vy. Potter, 5 Vesey, 609, as well as 
in Bromley v. Holland, 7 Vesey, 3. 

28 Sanders v. Village of Yonkers, 63 N. Y. 489. 

29 Groves v. Webber, 72 LIl. 606; and see Goodell vy. 
Blumer, 41 Wis. 486; Key v. Munseli, 19 Iowa, 305: 
Bank of U. 8. v. Schultz, 2 Ohio, 471; Norton y. 
Beaver, 5 Ohio, 178; Pettit v. Shepherd, 5 Paige, 
93; Christie v. Hale, 46 Ill. 122. 
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law to test the title, or be forever barred from 
asserting the same.” We can not, however, 
appreciate the force of the argument, and 
doubt the correctness of the conclusion 
reached. There is a maxim that if equity 
once acquires jurisdiction, it will retain it, 
notwithstanding the law is so changed by 
statute that it would have been unnecessary 
for equity to have assumed jurisdiction, if 
such had originally been the law. We think 
the principle applicable to this case. 

In order to obtain relief from a cloud on 
title, it is incumbent on the complainant to 
show title in himself,*1 and not only that, 
but it is necessary that he should show that 
his title is a clear one, free from doubt. 
Complainant must show a title ‘‘free from all 
reasonable doubt.’’*? ‘‘Courts of equity 
must be satisfied the complainant has a legal 
title before granting relief.’’"5* The com- 
plainants ‘‘are bound to establish a clear legal 
or equitable title in themselves, and can not 
rely upon the weakness of their adversary’s 
title.’’** Ina case in Mississippi the court 
even went so far as to deny the relief when 
complainant’s title was merely a quit-claim 
deed.® ‘+A quit-claim deed,’’ said the court, 
‘simplies a doubtful title in the party who ex- 
ecutes it; and such being its operation, can 
it be treated as passing anything more than a 
doubtful title to the complainant? The rule 
is that to authorize the court to give relief, 


the complainant must show a clear title. His 
deed merely shows a doubtful title.’ In a 
ease in California it is said: ‘‘It is not 


enough that the deed which it is sought to 
set aside may possibly be a cloud on the 
plaintiff's title, but the proofs must clearly 
show it.’’°° As to what in all cases is a 
doubtful title is a question of difficulty. In 
a late case in Pennsylvania it is said that ‘‘a 
title is regarded as doubtful when its condi- 
tion invites litigation.’’®7 And in an English 
case it is explained that as to doubtful titles 


30 Drake v. Jones, 27 Mo. 428. 

31 Wing v. Sherrer, 77 Ill. 200; West v. Schnebly, 
&4 Ill. 523; Emery v. Cochran, 82 Ill. 25; State v. 
Sioux City, 7 Neb. 357; McGee vy. Smith, 1 C. E. 
Green, 466; King v. French, 2 Sawyer, 441. 

32 Shotwell v. Shotwell, 9 C. E. Green, 387. 

33 Low v. Staples, 2 Nev. 212. 

% Stockton v. Williams, 1 Dougl. (Mich.) 546, 575. 

35 Kerr v. Freeman, 33 Miss. 296. 

36 Hartman v. Reed, 50 Cal. 485. 

37 Kostenbader v. Spotts, 80 Pa. St. 434. 





the doubt should be ‘‘a considerable, a 
rational doubt ;’’ and the true question is said 
to be ‘‘whether this is a reasonably clear, 
marketable title, without that doubt as to the 
evidence of it which must always create 
difficulty in parting with it.’’°5 So that if 
neither party has title to the premises, neither 
is entitled to judgment against the other.*? 
But in New York the doctrine has been 
asserted that a party can maintain his bill 
notwithstanding his defective title, if he is in 
possession. It is there said that if the op- 
posite claim is without foundation, the asser- 
tion of it is a wrong to one in possession, as 
it makes no difference that there is some other 
party who might successfully resist plaintiff’s 
title, as such parties may continue to ac- 
quiesce in plaintiff’s possession and right to 
the property.* 

It has been held that a party can not main- 
tain a suit to remove a cloud on title who has 
no interest in the property further than that 
he once owned it and conveyed it by a war- 
ranty deed. And the reason given for the 
rule is that equity interferes to remove a 
cloud because it embarrasses the true owner 
and tends to impede his free sale, and that 
the party warranting the title can not be em- 
barrassed or inconvenienced by the existence 
of the cloud, as he can only be called upon 
afer eviction. But in Connecticut such 
parties were allowed to maintain a_ bill 
brought to remove a cloud.* So, too, it has 
been held that an administrator can not main- 
tain a bill to remove a cloud on title, as he 
has no title or interest in the lands, the title 
being vested in the heirs.‘ 

Where the owner of real estate gave to 
another, by an instrument in writing, the ex- 
clusive sale and option of purchase of such 
real estate for sixty days, upon certain con- 
ditions, and such person after the expiration 
of the sixty days, without having notified the 
owner of his intention to accept the purchase, 
and without having complied with any of the 
conditions by the terms of which he was au- 
thorized to place the instrument upon record, 


38 Stapylton v. Scott, 16 Vesey, 274. 

39 San Diego vy. Allison, 46 Cal. 162. 

40 Craft v. Merrill, 14.N. Y. 456. 

41 Bissell v. Kellogg, 60 Barb. 617. 
ington v. Allen, 44 Miss. 654. 

42 Chapman v. Hartford, 21 Conn. 499. 

43 Ryan vy. Duncan, 88 Ill. 144. 


And see Hunt- 
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had the same recorded, it was held that equity 
would set it aside as being a cloud upon the 
owner’s title.“* In equity on a bill to re- 
move a cloud on title of complainant, a mere 
equitable title is all that is required to sup- 
port the allegation of ownership of the title.* 

Inasmuch as bills filed to remove clouds 
on title are based upon an equity—the prinei- 
ple that it is unfair that one should be allowed 
to hold an invalid title to the annoyance and 
vexation of the true owner—it follows that if 
for any reason it would be inequitable to 
grant the relief sought, the relief asked must 
be denied. In a case in Mississippi the court 
declare: ‘*‘We can not consent to employ 
the powers of chancery in removing impedi- 
ments or clouds to title, where the title relied 
on is itself of a questionable character. The 
party who comes in for that purpose must 
come prepared to sustain the entire fairness 
of his own title, and if he fail in doing so, 
the condition of the defendant must be the 
best. * * * * If there bea well-grounded 
suspicion that the party has been guilty of 
fraud, or is seeking an unconscientious ad- 
vantage, the court ought not to entertain the 
case.’’*6 And in New Jersey the court say 
that where the cancellation of an instrument 
is sought on the ground of quia timet, the 
complainant should make it appear ‘‘that it is 
clearly against conscience that the instrument 
should be permitted to remain uncancelled.’’47 
In another case it is said that relief will be 
granted if ‘‘it is made to appear that the re- 
taining the title or claim is clearly against 
conscience.’’** In grantingrelief upon bills 
brought to remove clouds on title, the court 
should not require the defendant to convey 
his title to the complainant, but should simply 
enter a decree cancelling the instrument 
which is adjudged to create a cloud.*9 

We have called attention to the fact that, 
to enable a party to maintain a bill to remove 
a cloud upon title, it was essential that he 
should he in possession, and should also have 
a clear title to the property. Statutes, how- 
ever, have, in some of the States, been 
passed enabling a complainant to sue who 


44 Sea v. Morehouse, 79 Lil. 21€. 

45 Hemstreet v. Burdick, 90 Ill. 444. 

46 Boyd v. Thornton, 21 Miss. 344, 345. 

47 Shotwell vy. Shotwell, 9 C. K. Green, 387. 
48 Glazier vy. Bailey, 47 Miss. 395, 401. 

49 Rawson v. Fox, 66 Ill. 201. 





is not in possession. But the courts hold 
that this does not dispense with the necessity 
of showing that he is vested with the legal or 
equitable title, and entitled to possession.™ 





LIABILITY OF ACCIDENT INSURANCE 
COMPANIES. 


There is much truth in the observation that it is 
extremely difficult, if not impossible, to formulate 
arule or principle which shall apply to a number 
of cases, each of which depends upon the con- 
struction of different instruments. Nevertheless, 
that observation is deprived of its force where 
those cases or instruments have certain circum- 
stances in common, and those circumstances are 
alone sufficient upon which to found the ratio de- 
cidendi. Hence arises the utility of examining 


J rs . 
cases such as Winspear v. Accident Ins. Co., 42 


L. T. R. (N. 5S.) 900, which is the last reported 
case dealing with the rights of a person insured 
against injury caused by accidental external 
means. In that case the policy provided that no 
claim should be made ‘‘for any injury from any 
accident unless such injury should be caused by 
some outward and visible means,” or for ‘“‘any 
injury caused by or arising from natural disease 
or weakness, or exhaustion consequent upon dis- 
ease, or any medical or surgical treatment, or op- 
eration rendered necessary by disease, or any 
death arising from disease, although such death 
may have been accelerated by accident.’’ The 
assured, in crossing a stream or brook, was seized 
with an epileptic fit, and fell down, and whilst 
suffering such fit was drowned. The question 
raised for the Exchequer Division by a special ease 
was whether his executrix could recover under 
the policy. 

The cases cited as having a bearing upon the 
question were Fitton v. Accidental Death Insur- 
ance Company, Smith’s Case, Trew’s Case, Sin- 
clair’s Case and Reynold’s Case, 22 L. T. R. (N. 
8.) 120. 

The condition in Fitton vy. Accidental Death 
Ins. Co., 17 C. B. (N. S.) 122, was that the policy 
insured against stabs, cuts, concussions, when ac- 
cidentally occurring from material and external 
cause, where such accidental injury was the direct 
and sole cause of death to the insured, or disabil- 
ity to follow his avocations; but there was an ex- 
ception that the policy did not insure against 
death or disability arising from hernia or any 
other disease or cause arising within the system 
of the insured before er at the time or following 
such accidental injury, whether causing death or 
disability directly or jointly with such accidental 
injury. The death of the insured in this case was 
from hernia, caused solely and directly by exter- 
nal violence, followed by a surgical operation 
performed for the purpose of relieving the pa- 


80 State v. Sioux City, ete. R. Co., 7 Neb. 357; 
Emery vy. Cochran, 82 LI. 65. 
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tient, and the Court held that the death was not 
within the exception. On behalf of the company 
it was contended that the policy did not extend to 
cover death from hernia and a surgical operation 
performed to relieve or cure the same. When, 
however, it was urged that the condition in the 
policy contained a clear indication that the com- 
pany would not be liable for death from hernia, 
not being the direct result of and solely caused by 
accidental violence, Mr. Justice Williams inti- 
mated that the real question was whether hernia 
which was the result of accidental violence was 
insured against by the policy. ‘‘Louking at the 
language of the policy,” said his lordship, ‘‘and 
taking the first condition altogether, I am of 
opinion that it means to exempt the company 
from liability only where the hernia arises within 
the system.”’ Mr. Justice Willes thought it was 
extremely important, with reference to insurance, 
that there should be a tendency rather to hold for 
the assured than for the company, where any am- 
biguity arose upon the face of the policy. It was 
contended on behalf of the assured that rheuma- 
tism and gout are always excepted because they 
always arise within the system; whereas hernia 
and erysipelas are exeepted only when they arise 
within the system. ‘This view appears to have 
been adopted by the court. 

The Court of Queen’s Bench decided the case of 
Sinclair v. Maritime Pas. Ins. Co..3 E. & E. 478. 
Chief Justice Cockburn pointed out that it is dif- 
ficult tu define the term accident so as to draw 
with perfect accuracy a boundary line between 
injury or death from accident, and injury or death 
from natural causes. ‘*We can not think disease 
produced by the action of a known cause can be 
considered as accidental,’ said his lordship. 
“Thus disease or death engendered by exposure 
to heat, cold, damp, the vicissitudes of climate or 
atmospheric influences, can not, we think, prop- 
erly be said to be accidental, unless at all events 
the exposure is brought about by circumstances 
which may give it the character of accident.” 
The question was whether death from sunstroke 
was an accident to the assured within the ordi- 
nary meaning of that word. The court came to 
the conclusion that the death arose from a natural 
cause, and not from accident. 

In Reynold’s case, supra, Mr. Justice Willes 
said : ‘The death resulting from the action of the 
water upon the lungs, and from the consequent 
interference with respiration, I think that the 
fact of the deceased falling into the water from 
sudden insensibility was an accident, and that 
consequently our judgment must be for the plaint- 
7.” 

One of the provisions in the policy in Smith v. 
Accident Ins. Co., 22 L. T. R. (N. S.) 861, was 
that the assured should be insured against all 
forms of cuts, stabs, tears, bruises, or concussions, 
when accidentally occurring from material or ex- 
ternal causes operating upon the person of the 
insured, where such accidental injury is the direct 
and sole cause of death to the insured, or disabil- 
ity to follow his vocation. But it did not insure 
against death or disability arising from erysipelas 





or any other disease or secondary cause or causes 
arising within the system of the assured before or 
at the time or following such accidental in- 
jury, whether causing such death directly or 
jointly with such accidental injury. The ques- 
tion for the opinion of the court was, whether 
death from erysipelas, supervening upon and 
caused solely and exclusively by an accidental 
wound in the foot of the insured, and but for 
which wound he would not have had erysipelas, 
came within the exception, so as to free the de- 
fendants from liability upon the policy. The 
case was heard by Chief Baron Kelly, and Barons 
Channell, Martin and Cleasby. ‘Those learned 
judges were not unanimous; but, as the three last 
mentioned were in favor of answering the ques- 
tion in the affirmative, judgment was entered for 
the insurance company. Speaking of the words 
contained in the exception to the provision, Baron 
Martin expressed his opinion that the object of 
the company was to include something beyond 
erysipelas, and that they had done so. The Chief 
Baron was of opinion, in conformity with what 
fell from Mr. Justice Williams in Fitton’s Case, 
that the effect ef the condition was to exempt the 
company from liability only in respect of a death 
from erysipelas where the erysipelas arose within 
the system, and, further, where the erysipelas was 
collateral to, and not caused by the accident which 
had befallen the assured. The majority did not 
at all differ from the opinion of the Common Pleas 
as expressed in Fitton’s Case. 

The decision of the Exchequer Chamber in 
Trew v. Railway Pas. Ass. Co.,4 L. T. R. (N. 
8.) 433, has a bearing upon the present case. The 
defendants agreed to pay the representatives of 
the assured a sum of money if he died from *‘in- 
jury caused by accident or violence.’’ The policy 
provided that no claim should be made in respect 
of any injury, unless the same should be caused by 
some outward and visible means of which satis- 
factory proof could be furnished to the directors. 
The evidence in this case was that the assured 
went to bathe in the sea, and was not seen alive 
afterwards. His clothes were found on the beach, 
and a naked body, believed to be his by some of 
his friends, was subsequently washed ashore. 
Chief Baron Pollock directed a nonsuit, ruling 
that there was no evidence of the death of the 
insured, or of an accident within the terms of the 
policy. The ruling was upheld by the full court. 
Inthe Exchequer Chamber it was argued that, 
upon the facts proved, the assured might have 
died a natural death in the water; that the death 
had not been caused by any outward visible 
means; and that there was no proof of death. 
Chief Justice Ceckburn, in delivering the judg- 
ment of the court, dealt first with the objection 
that death by drowning was not within the policy; 
secondly, with the objection that there was no ev- 
idence of such death, and allowed the appeal. 
To the first objection the reductio ad absurdum 
method was applied. If the policy does not ap- 
ply where the cause is one which would produce 
immediate death without outward lesion, then it 
would not apply to an accidental fall from a 
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height, or a ship, toa case of suffocation. Then 
as to the second objection. ‘There is no ground 
for supposing he committed suicide,’’ said his 
lordship. ‘‘It is true he may have died from 
cramp or apoplexy. But the number of persons 
who die in the water from those causes is very 
few in proportion to those who die in it from be- 
ing drowned. If he died from the external cause 
of the water producing suffocation, the death is 
a death by external violence within the meaning 
of the policy.” 

Winspear’s Case differed from Trew’s, in that 
‘t was admitted as a fact that the assured in the 
former fell into the stream where he was 
drowned, when suffering from an epileptic fit, 
but that he died from drowning. Two ques- 
tions were raised in the judgment: first, what 
was the causa causans of the death; secondly, 
was the causa causans within the benefit of the 
policy? ‘The real causa causans in this case,” 
said the lord ehief baron, ‘“‘ was the influx 
of water into the deceased man’s lungs, and the 
consequent stoppage of his breath, and so he 
was drowned. Anything which led to that, 
such as his being, if he were, subject to epi - 
leptic fits, or being seized with a fit while 
crossing the stream, would be a causa sine qua non. 
If he had not had the fit, he would probably have 
crossed the stream in safety, but that does not 
make the fit the causa causans, the actual proxi- 
mate cause of his death.’’ Was that causa causans 
within the benefit of the policy? The question is 
concluded by authority. The defendants relied 
on the words ‘‘the insurance shall not extend to 
any injury caused by or arising from natural dis- 
ease, or weakness or exhaustion consequent upon 
disease.’’ Here the death was caused by drown- 
ing, and the words quoted are inapplicable. The 
case is not without difficulty. What, it may be 
asked, is the rule or principle underlying all the 

ases? The rule is that, in determining the cause 
of death or injury, those circumstances must be 
looked for which indicate the proximate cause, 
and not any of the more or less remote causes. 
This rule seems to us to be a reasonable one. 








CONSTITUTIONAL LAW—‘SPECIAL LAW.” 





EX PARTE WESTERFIELD. 





Supreme Court of California, August, 1880. 


A statute prohibiting bakers from carrying on their 
business on Sunday is “special,” and therefore uncon- 
stitutional. A law is not “general” within the meaning 
of the Constitution, simply because it bears equally up- 
on all persons to whom it is applicable. A “general law” 
must be as broad as its object. 


Petition for writ of habeas corpus. 

Myrick, J., delivered the opinion of the court: 

The petitioner is in the custody of the Chief of 
Police of the City and County of San Francisco, 
under a warrant charging a misdemeanor under 











an act entitled ‘“‘An Act to regulate and provide 
for a day of rest in certain cases,’’ approved April 


16, 1880. The act provides that ‘it shall be un- 
lawful for any person engaged in the business of 
baking, to engage, or permit others in his employ 
to engage, in the labor of baking for the purpose 
of sale between the hours of six o’cloek P. M. on 
Saturday and six o’clock P. M. on Sunday, except 
in the setting of sponge preparatory to the night s 
work; provided, however, that restaurants, hotels, 
and boarding-houses may do such baking as is 
necessary for their own consumption ;”’ and a vio- 
ation of the act 1s made a misdemeanor, punish- 
able by fine, or imprisonment, or both. 

This act is in conflict with sec. 25, art. 4, of 
the Constitution, and is therefore void. ‘The 
Legislature shall not pass local or special laws in 
any of the following enumerated cases—that is to 
say: * * * * Second. For the punishment of 
crimes and misdemeanors.’”’ The act purports, 
according to its title, to be an act to provide for a 
day of rest. Instead of pursuing that intent, it 
goes on to say that certain acts—viz., the labor of 
baking for the purpose of sale—if performed by 
certain persons—viz., persons “engaged in the 
business of baking for the purpose of sale’’—shall 
constitute a crime, and shall be punished. The 
employees are not to be punished. This is spe- 
cial legislation. A certain class is selected. As 
well might it have said, if master carpenters or 
blacksmiths, or if attorneys having clerks, shall 
labor or permit employees to labor, they shall be 
deemed guilty of misdemeanor and be punished; 
carpenters or blacksmiths not master workmea, 
or attorneys without clerks, may labor at their 


will. The baking of bread is in itself lawful and 
necessary. Even if there be authority to restrain 


the labor on some one day, it must be, if at all, 
under a general law restraining labor on that day. 

Let the petitioner be discharged. 

McKinstry, J., concurring. 

Iconcur. I entertain no doubt that the inva- 
lidity of the statute under which the defendant 
was arrested may be determined upon habeas cor- 
pus. 

‘Sunday laws’’ have been held not to be viola- 
tive of a provision of a Constitution, that ‘‘the free 
exercise and enjoyment of religious profession and 
worship, without discrimination or preference, 
shall forever be allowed inthis State.’’ Hz parte 
Andrews, 18 Cal. 678. Such laws have been sus- 
tained as simply requiring a periodical cessation 
from labor—the power to pass them resting upon 
the right of the Legislature to pass laws for the 
preservation of health and the promotion of good 
morals. I do not deem it necessary, in this place, 
to assent to the proposition that a law which en- 
forces, under penalty of fine or imprisonment, a * 
cessation from labor upon Sunday by ene whose 
religious belief has imposed upon him the duty of 
taking his rest on Saturday, in no degree dis- 
criminates against his ‘religious profession.” 
But admitting the constitutionality of gen- 
eral laws prohibiting all labor on Sunday, 
or upon any other day, [ think the act 
of April 16, 1880, is a *‘special law,’’ within th 
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meaning of those terms as employed in sec. 25, 
art. 4, of the present Constitution. The act does 
not declare the business of ‘“‘baking,” as ordina- 
rily conducted, to be a nuisance; nor does it con- 
tain any intimation that the business of baking 
may tend to interrupt divine worship by any class 
of sectaries, or can otherwise interfere with the 
rights or privileges of any citizen. The baking 
of bread is not only lawful and necessary, but we 
will take notice that there is nothing so peculiar 
in the occupation as that those engaged in it re- 
quire—as a sanitary measure or for the protection 
of their morals—a period of rest not required by 
those engaged in many other employments. 

A general law must include within its sanction 
all who come within its purpose and scope. It 
must be as broad as its object. If it is to be made 
a crime not to refrain from labor during the 
whole or during any portion of any given day of 
the week, it must be made equally a crime as to 
all persons who do not so refrain; or the prohib- 
itory law must be made applicable to all of a 
class, the members of which, for reasons apparent 
upon mention of the class, may at least require, 
for the benefit of their health or morals, a period 
of rest not beneficial to any other class or in- 
dividual. We might perhaps take notice that 
there are controlling reasons why clergymen 
should not be prohibited from pursuing their 
pious labors on the Christian Sabbath, and that a 
law might still be general which included all 
others, although it excluded them. So we might 
perhaps kold that there are other special classes 
who might be permitted to pursue their avoca- 
tions, notwithstanding a law which prohibited 
labor by the rest of the community, because of 
the fact that their peculiar pursuits involved 
‘“‘works of necessity,” and placed them beyond 
the benefits of a law which would compel an en- 
forced cessation of labor by others. But there 
can be norule which will permit the prohibition 
of a particular kind of labor in itself innocent 
and beneficial to the public. There is no reason, 
and can be no reason, why bakers should be 
forced to rest from their labors periodically, which 
is not applicable to many other classes of artisans 
and workmen. To say that every lawis ‘‘gene- 
ral’? within the meaning of the Constitution, 
which bears equally upon all to whom it is ap- 
plicable, is to say that there can be no special 
laws. 


——____—_—___«g>—_- _ 


STATUTE OF FRAUDS. 





ROSE v. O’LINN. 





Supreme Court of Nebraska, August, 1880. 


R’s servant being injured by the negligence of W,a 
physician was sent for by W totreat him. K told the 
physician that W was responsible for the accident, add- 
ing, “But I will see that you are paid.” Held, that the 
promise of R was within the statute of frauds. 


Error from Washington county. 


Davis & Tucker, for plaintiff; Carrigan & Os- 
born, for defendant. 


Coss, J., delivered the opinion of the court: 

The plaintiff in this case assigns for error the 
giving of the fourth, fifth, sixth, seventh and 
eighth instructions, which are in the following 
words: ‘4. If it was simply an agreement to 
pay it if some other party, primarily liable, 
did not, it was what is called a collateral promise, 
or a promise to answer for the debt or default of 
another, and consequently void, by what is known 
as our statute of frauds, for not being in writing. 
5. Illustrations of original and collateral promises 
may be as follows, which you will understand are 
merely illustrations: If a person says, ‘Go to 
that pauper and render him services, I will pay 
you,’ that would be an original promise and need 
not be in writing. If the promise was to render 
service for such a person, ‘He will pay you, but if 
he does not I will,’ that would be a collateral 
promise, and should be in writing to be valid. 
6. But then there are cases where the line be- 
tween original and collateral promises is not so 
distinctly drawn, and then it is for the jury, under 
all the circumstances of the case, to say from the 
evidence whether the promise was original or not. 
To decide this you should consider the situation 
of all the parties, and the language. The ques- 
tion to whom the charge was originally made, or 
the credit given, is alsoa very important one in 
determining this fact. 7. If you find that de- 
fendant, Rose, directed the plaintiff to go on and 
attend to the injured person, and promised to see 
him paid, and you further find that such promise 
was an original one, then your verdict should be 
for the plaintiff. 8. When a witness is impeached 
—that is, when you find from the evidence that 
his reputation for truth is such that you can not 
believe him under oath—then you should disre- 
gard the testimony of such witness.” 

The plaintiff below was called as a witness on 
the trial in his own behalf, and testified as follows: 
Question. ‘Did you have any conversation with 
Mr. Rose concerning who should pay you? If so, 
state that conversation entire.”” Answer. ‘I had 
a conversation with Mr. Rose. He stated how 
the accident occurred. He said that a neighbor 
of his, Mr. Whisenand, had driven a cow down in 
his herd. He had a bull in his herd, and Mr. 
Whisenand had driven a cow down there against 
his express orders before; that it was generally 
understood no cows were to go into his herd 
without express orders from himself. In sepa- 
rating this cow,from the herd, the bull ran against 
the pony of his herder, and, in doing so, had 
thrown him off, he being a cripple and unable to 
sit a horse as a man naturally would. That was 
about the statement he gave as to how the acci- 
dent occurred. Then he went on to state, in the 
bedroom where the man was that had got injured, 
that he was going to see that Mr. Whisenand 
should pay a portion of the bill, because he was 





responsible for the accident. After I had ad- 
justed the fracture and applied the dressing we 
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went out to the breakfast table. Mr. Rose seemed 
to be very much excited, and he went on and 
stated in this language, as near as I can remem- 
ber, after telling the circumstances over again: 
‘But, doctor, you need not be at all alarmed about 
your bill; I will see that you are paid.’”’ Q. 
‘*Did he say anything about your continuing your 
treatment?’ A. ‘‘He wanted the case attended 
to, and I did attend to it until the fracture was 
knit and the splints removed.”’ 

It is claimed by the plaintiff in error that the 
above testimony brings the case within the pro- 
visions of the statute known as the statute of 
frauds, and that the promise of plaintiff in error, 
to see that the defendant in error was paid, is 
void because of such agreement, or some note or 
memorandum thereof, not being ‘‘in writing and 
subscribed by the party to be charged therewith.” 
To present this point in its true light it should be 
stated that Ira Lee, the person whose broken 
thigh was set and cured by the defendant in error, 
a physician and surgeon, was the hired laborer of 
the plaintiff in error; that the son of the Mr. 
Whisenand, spoken of by the plaintiff in error, as 
stated by the defendant in error in his testimony, 
went for a physician by direction of his father. 
Whisenand, when about starting his son for a 
physician, asked plaintiff in error if it made any 
difference which doctor was sent for. He replied 
that he did not know as it made any difference 
to him. Young Whisenand then went for and 
obtained defendant in error. 

In the case of Leonard v. Vredenburgh, 8 Johns. 
29, Chief Justice Kent, in delivering the opinion 
of the court, after citing many English and Amer- 
ican cases, says: **There are, then, three distinct 
classes of cases on this subject which require to 
be discriminated: (1.) Cases in which the guar- 
anty or promise is collateral to the principal con- 
tract, but is made at the same time, and becomes 
an essential ground of the credit given to the 
principal or direct debtor. * * * (2.) Cases 
in which the collateral undertaking is subse- 
quent to the debt, and was not the inducement 
of it, though the subsisting liability is the grouna 
of the promise, without any distinct and uncon- 
nected inducement. Here must be some further 
consideration shown, having an immediate re- 
spect to such liability; for the consideration for 
the original debt will not attach to this subsequent 
promise. * * (3.) A third class of cases, and 
to which I have already alluded, is when the 
promise to pay the debt ot another arises out of 
some new and original consideration of benefit or 
harm, moving between the newly-contracting 
parties. * * * * The two first classes of cases 
are within the statute of frauds, but the last is 
not.”’ Although it can searceiy be said that any 
construction of the statute of frauds is settled law, 
yet I find the above case so often referred to and 
cited that I deem it safe to adopt the principles 
there laid down; and if we find the case at bar 
coming within the same, and falling within either 
of the three classes into which that eminent jurist 
has divided the subject, we will have to follow it. 

It is not claimed nor could it be, that Rose 








stood in any such relation to Lee as made him li- 
able to pay for his (Lee’s) surgical treatment, nor 
was Rose in any manner responsible for the call- 
ing of Dr. O’Linn in the first place; and so, if he 
is liable at all, his liability grows out of the con- 
tract made after the operation on the limb had 
been performed by the doctor—out of the words 


spoken at the breakfest table. The doctor had 
been called in the middle of the night; he had 
procured a conveyance and driver at the livery 
stable; had been driven sixteen miles, arriving 
there at daylight; had performed an important 
surgical operation, and, as the sequel shows, had 
done it skilfully and well. At this point it is a 
plain proposition that somebody was lawfully lia- 
ble to pay the surgeon for this service, and it is 
equally clear that that somebody was not Rose; 
for he stood in no relation to the subject of the 
services, and up to this time had done nothing to 
render him liable. In the meantime valuable serv- 
ices had been performed, for which some one 
was originally liable to pay. If we stop here, there 
is a perfect cause of action for a part of the doc- 
tor’s claim, but not against Rose. If, by speaking 
the words at the breakfast table, Rose became lia- 
ble, what was the character of his liability? Cer- 
tainly not original, because we have examined the 
contract in its original state, and seen that Rose 
was not there. So sueh liability must be a collat- 
eral one. 

I think that the case falls substantially within 
the second class, as divided by Chief Justice Kent. 
In the case at bar, the debt was not created or 
contract made by a single act, like the execution 
of a note, asin Leonard v. Vredenburgh, supra, 
but extended over a period of several weeks. The 
promise of Rose was made after the rendering by 
the doctor of an important part of the services 
upon which the indebtedness arose, after the re- 
lation of physician and patient had been estab- 
lished between Dr. O’Linn and Lee, and the re- 
lation of debtor and creditor between the doctor 
and whoever was primarily responsible for h’s 
employment, and we have already seen that that 
was not Rose. The doctor says in his testimony 
that Rose ‘wanted the case attended to’’—that is, 
continued. He does not say how he expressed 
that want; but I think that might be inferred from 
the words used, ‘*I will see that you are paid.” 
The doctor did continue the treatment, and such 
a continuation of the treatment was a suflicient 
consideration for the promise to bring the case 
within the said second class. I therefore come to 
the conclusion that the case is within the prohib- 
ition of the statute of frauds; that the promise of 
Rose, not being in writing nor subscribed by him, 
is void. : 

I think the fifth instruction given in the charge 
to the jury, in the trial court, was calculated to 
mislead in this: that the subject of the illustra- 
tion, as well as the manner of stating it, was cal- 
culated to impress two points upon the mind of 
the jury, neither of which were warranted by the 
testimony—First, that Lee was a pauper; second, 
that Rose was the original cause of the doctor’s 
treating him. ButI place this opinion squarely 
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on the ground that the verdict is not sustained by 
any legal or binding contract. The judgment of 
the district court is therefore reversed, and the 
cause remanded for a new trial. 

Reversed and remanded. 

MAXWELL, C. J., dissents. 





CONTRACTS IN RESTRAINT OF TRADE— 
FOREIGN JUDGMENT. 





ROUSSILLON v. ROUSSILLON. 





English High Court of Justice, Chancery Division, 
February, 1880. 


1. Plaintiffs were champagne merchants at Eper- 
nay,in France. Defendant, whose name was the same 
as thatof plaintiffs, having entered their house and 
learnt the business, acted for two years as their repre- 
sentative in England, and then wrote a letter to them, 
by which he undertook not to represent any other 
champagne house for two years after leaving plaintiffs’ 
employment, and not to establish himself or associate 
himself with other persons or houses in the champagne 
trade forten years after leaving them. Defendant left 
plaintiffs’ employment in March, 1877, and in May, 1878, 
commenced business in London as a retail wine mer- 
chant, and sold champagne as well as other wines. In 
his circulars and advertisements, and onthe labels and 
corks of the champagne bottles, were the words “Ay 
Champagne,” but he had no establishment anywhere 
exceptin London. Held, that the defendant had com- 
mitted a breach of the agreement. Held, also, that the 
agreement was valid, as the restriction was not larger 
than was necessary for the reasonable protection of the 
plaintiffs. There is no hard and fast rule that a contract 
in restraint of trade unlimited as to space is invalid, 
but the validity depends on the reasonableness of the 
contract. 


2. A contract against public policy will not be enforced 
by English courts, though the contract is valid in the 
country where itis made, aud is entered into between 
foreign traders. 


3. A judgment by default was obtained in France 
against a Swiss, domiciled in England, on a contract en- 
tered into by him while on a temporary visit to France. 
No notice had been given to him of the action. Held, 
that the judgment wasnot binding on him. The cir- 
cumstances which impose a duty upon a defendant to 
obey the decision of a foreign court stated. 


This was an action to restrain the defendant 
from carrying on the business of a champagne 
merchant, and for an order for the payment of 
certain damages awarded by a French court. 

The plaintiffs were Jean and Gustave Roussil- 
lon, who carried on the business of champagne 
merchants at Epernay, in France, under the name 
of J. Roussillon & Co. In 1866 they took the de- 
fendant, Auguste Roussillon, who was a nephew 
of Jean Roussillon, into their employment as a 
¢lerk, in order that he might learn the business. 
After he had been two years in their service at 
Epernay, he was sent to England in order that he 
might learn English, and they afterward em- 
ployed him as their traveler in England, Scotland 
and other places. This necessitated his being in- 
troduced to many of the customers of the firm, 
and the plaintiffs accordingly suggested to him 
that for their protection he should enter into an 





engagement not to compete with them in the 
event of his employment with them being ter- 
minated. In accordance with this suggestion on 
the 9th October. 1869, the defendant wrote a let- 
ter to the plaintiff, J. Roussillon, in French, of 
which the following is a translation: ‘As a re- 
turn for the kindness and care of which I have 
been the object, and the trouble you have taken 
in my commercial education, I address this letter 
to you asa proof that I undertake not to repre- 
sent any other champagne house for two years 
after having left you, if at any time I leave your 
house for any reason whatever, whether it be on 
your part or my own. I also undertake not to 
establish myself, nor to associate myself with 
other persons or houses in the champagne trade 
(dans le commerce des champagnes) for ten years in 
case I should leave you as already mentioned 
above. I enter into these engagements trusting 
to your assurance that I may rest in the idea that 
my pesition is assured in your house except in the 
event of unforeseen events or of negligence on 
my part in the affairs which are or shall be in- 
trusted to me, and I promise to do all in my 
power to maintain and increase the good reputa- 
tion of your house in the countries I am connected 
with.’’ When this letter was written, the defend- 
ant was staying at Epernay for a few days on his 
way to England from Switzerland, where he had 
been spending a holiday. He was a native of 
Switzerland, but resident in England. The de- 
fendant continued in the plaintiff's employ until 
the Ist May, 1877, when he voluntarily left them. 

In 1878 the defendant established himself at No. 
2, Piceadilly place, London, as a champagne mer- 
chant, and advertised himself as selling cham- 
pagne, and the plaintiffs alleged that by his ad- 
vertisements and circulars he led people to sup- 
pose that he was established at Ay, which is in 
the neighborhood of Epernay, and that he had 
applied to many of the plaintiffs’ customers, to 
whom he had been introduced as their traveler, to 
buy his champagne as well as the plaintiffs’, all of 
which they contended was a breach of the con- 
tract of the 9th October, 1869. In September, 
1878, the plaintiffs instituted an action against the 
defendant in the Tribunal of Commerce, sitting 
at Epernay, to recover damages for the loss sus- 
tained by them by reason of the breach by the 
defendant of the agreement contained in the let- 
ter of the 9th October, 1869, and to restrain him 
from further breach thereof. On the 6th Novem- 
ber, 1878, the Tribunal of Commerce gave judg- 
ment in the action. The judgment contained re- 
citals of the facts proved and of the proceeding 
in the action, and then proceeded in the French 
language. in the words of which the following is 
a translation: ‘Say that Auguste Roussillon 
should not represent any champagne house for 
two years from the commencement of the year 
1878, and that during ten years from the same 
period he should not carry on business as a cham- 
pagne merchant either on his own account or in 
partnership. Order that in a week following 
notice of the present judgment he shall com- 
pletely cease to trade as a champagne merchant, 
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and shall suppress the words, ‘‘Ay Champagne,” 
and the mention of champagne wine from his 
labels, advertisements and circulars. This under 
penalty of 100 francs damages per day for non- 
compliance for two months, after which right shall 
be enforced.’’ Certain other directions were 
given in the judgment as to notifying defendant, 
ete. Notwithstanding this judgment, the defend- 
ant continued to carry on his business, and to ad- 
vertise as before, and did not pay the plaintiffs 
any of the damages awarded by the judgment. 

The plaintiffs alleged that they were sustaining 
considerable loss in consequence of the defendant 
trading in this manner, and claimed an injunction 
restraining him from representing any champagne 
house for two years from the lst May, 1877, and 
from carrying on business as a champagne mer- 
chant for ten years from the same date; that he 
might be ordered to pay them the sum of 89117. 9s., 
the amount awarded by the French tribunal, with 
interest thereon; and also 5007. damages. From 
the ev‘dence it appeared that the Gefendant was 
never domiciled in France, but only paid tempo- 
rary visits to that country, and at the date of the 
proceedings against him before the Tribunal of 
Commerce, was residing in England. That those 
proceedings were taken entirely without his 
knowledge, and that the first notice he had of 
them was in November, 1878, when the judgment 
was handed to him. 

From the evidence of a French avocat it ap- 
peared that according to the law of France con- 
tracts in restraint of trade were not void, and 
that a judgment by default was void if not exe- 
cuted within six months, unless everything had 
been done that could be done to obtain execution. 

Fry, J. 

In this action the plaintiffs seek for an injunc- 
tion on two grounds. The one is a contract con- 
tained in a letter of the 9th October, 1869, and the 
other is a judgment of the Tribunal of Commerce 
in France of the 6th November, 1878. The two 
subjects require emtirely separate consideration. 
With regard to the contract and judgment, but 
few facts are in controversy between the parties, 
and it does not therefore appear te me to be 
necessary to state in detail the history of the case, 
more especially as I shall from time to time in the 
course of my judgment refer to the facts which I 
consider have been proved in evidence before me. 
Now, the first argument raised on the part of the 
defendant is that no breach of the contract has 
been committed by him. It becomes, therefore, 
necessary to consider what are the terms of the 
contract. They are, so far as itis necessary for 
this purpose to consider them, in these words: ‘I 
undertake not to represent any other champagne 
house for two years after having left you, if at 
any time I leave your house for any reason what- 
ever, whether it be on your part or on my own. 
Ialso undertake not to establish myself, nor to 
associate myself with other persons or houses in 
the champagne trade for ten years,in case I 
should leave you as already mentioned above.” 
‘The question in dispute has been this: What is the 








meaning of the words ‘“‘champagne trade,” in the 
clause I have read? In my judgment they refer 
to the trade of exporting from Champagne or im- 
porting into this country the wines of Champagne. 
It has been urged that it involves also the making 
of the wine in Champagne. It appears to me 
that that is not a necessary part of the champagne 
trade, because the trade may be carried on with- 
out that, as shown in the present case. The de- 
fendant buys his wines in Champagne, and ex- 
ports them from Champagne into this country, or 
rather imperts them from Champagne into this 
country, and he affixes to the bottles of wine that 
he brings over his own brand, which indicates 
that she is an importer, that he has selected the 
wine, that in a certain sense he is a guarantor of 
the excellency of the wine, and he has placed 
upon it the name of the place at which he buys 
the wine, namely, Ay,in Champagne. It appears 
to me that those acts are a violation of the terms 
of the contract he has entered into. I repeat that 
the terms of the contract appear to me to be that 
the defendant shall not act as an importer of 
champagne from that province into this country, 
and that trade has been carried on by the defend- 
ant. I hold, therefore, that the plaintiffs have es- 
tablished a breach of the contract entered into. 
In the next place it is said by the defendant that 
the contract is bad in law. It has been suggested 
on his behalf that there is no sufficient considera- 
tion shown; but as Mr. North has declined, on the 
ground of the condition and the state of the au- 
thorities, to argue that point before me, it does 
not require adjudication at my hands. 

In the next place it is said that the contract is 
not reasonable, and it is unquestionably the law 
of this country that contracts of this description, 
being in restraint of the freedom of trade, must 
be reasonable. Now, what is the criterion by 
which the reasonableness of contract is to be 
judged? I will take the law on that point from 
the judgment of Tindall, C. J., in delivering the 
judgment of the Court of Exchequer Chamber, 
on appeal from the Court of Queen's Bench, in 
Hitchcock v. Coker, 6 A. & E. 438, where he said 
(p. 454): ‘We agree in the general principle 
adopted by the court, that where the restraint of 
a party from carrying on a trade is larger and 
wider than the protection of the party with whom 
the contract is made can possibly require, such 
restraint must be considered as unreasonable in 
law, and the contract which would enforce it 
must be therefore void.’ That passage was 
adopted by Lord Wensleydale, when a baron of 
the Court of Exchequer, in delivering judgment 
in Ward v. Byrne, 5 M. & W. 548, 561, and there- 
fore the rule so expressed has the authority of the 
three Common Law Courts, the Queen’s Bench, 
the Common Pleas, and the Exchequer. If, 
therefore, the extent of the restraint is not greater 
than can possibly be required for the protection 
of the plaintiffs, it is not unreasonable. Another 
case which in my view throws great light upon 
the mode in which this question ought to be ap- 
proached, is Tallis v. Tallis, 1 El. & B. 391. There 
the plaintiff and the defendant had been partners 
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as publishers of books. Part of their trade, 
called the canvass trade, consisted in publishing 
books in numbers, and employing travelers to sell 
such books by canvassing purchasers. The part- 
nership was dissolved, the plaintiff being the con- 
tinuing partner. The defendant agreed, amongst 
other things, not directly nor indirectly to be con- 
cerned in the canvassing trade in London, or 
within 150 miles of the General Post-Office, nor 
in Dublin or Edinburgh, or within fifty miles of 
either, norin any townin Great Britain or Ire- 
land in which the plaintiff or his successors might 
at the time have an establishment, or might have 
had one within the six months preceeding. The 
action was fora breach of the covenant. It was 
pleaded, amongst other things, that there were 
numerous works which the plaintiff did not pub- 
lish and had no intention of publishing, and that 
many of such werks might be published with ad- 
vantage to the public by the defendant, and with- 
out injury to the plaintiff; that the canvassing 
trade applied to all such books; and that the re- 
straint as to the canvassing trade as applicable to 
such books was unreasonable. The court upon 
those pleadings, upon a demurrer, held that the 
declaration was good, it not appearing that the 
restraint was unreasonable. And in giving judg- 
ment they considered a dictum in Mitchell v. 
Reynolds, 1 P. W. 181, 191, to the effect that: 
‘*Wherever such contract stat indifferenter, and for 
aught appears, may be either good or bad, the law 
presumes it prima facie to be bad.’’ But instead 
of adopting that view they called attention to 
what was said by the Court of Exchequer in Mal- 
lan v. May, 11 M. & W. 653, 667, that ‘it would be 
better to lay down such a limit as under any cir- 
cumstances would be sufficient protection to the 
interest of the contracting party, and that if the 
limit stipulated for does not exceed that, to pro- 
nounce the contract to be valid.’’ And further 
onin their judgment they said this: ‘‘Even if 
the facts therein stated are taken to be admitted 
by the demurrer, and the reasonableness of the 
restriction in question is to be considered with 
reference to those facts, together with the facts 
alleged in the declaration, still we think the pleas 
bad. For although the books capable of republi- 
cation may be at most infinite, still the number of 
subscribers to such republication eoming out in 
numbers is limited; and although if the defend- 
ant’s books are excluded, it does not follow that 
the plaintiff's books would be purchased, still we 
can not ascertain that the number of subscribers 
to the plaintiff's books would not be diminished 
if the defendant competed with him by offering 
other books, especially if they were of a similar 
character. And unless the defendant made it 
plainly and obviously clear that the plaintiff’s in- 
terest did not require the defendant’s exclusion, 
or that the public interest would be sacrificed if 
the defendant’s intended publications are exclu- 
ded, according to the general rule before referred 
to we ought not to hold the contract void.”’ In 
other words the Court of Queen’s Bench threw 
upon the defendant, who alleged the invalidity 
of the contract on this ground, the burden of 





showing that it was plainly and obviously clear 
that the protection extended, and the proposed 
exclusion of the defendant’s publications was, 
beyond what the plaintiff’s interests required. 
And such, in my opinion, ought to be the rule of 
law of this court upon this point, because it is to 
be borne in mind that the defendant is seeking to 
put a restraint upon the freedom of contract, and 
he who does that must, I think, show that it is 
plainly necessary for the purposes of freedom of 
trade. In that point of view I adopt the view ex- 
pressed by the Master of the Rolls, upen the sub- 
ject of the necessity of courts being careful how 
they invade the freedom of contract, in Printing 
and Numerical Registering Company v. Sampson, 
32 L. T. R. (N.S.) 354; L. R., 19 Eq. 462, 465. 
The question then arises, does the defendant in 
this case discharge the burden so cast upon him? 
In answering that I must consider the facts of the 
case. It appears that at the time this contract 
was entered into, the defendant had for some two 
years been acting as the representative of the 
plaintiffs in England. His instructions appear to 
have been under their direction to travel over all 
parts of England and over Scotland, and at a sub- 
sequent date, not so far as I know at this date, he 
visited Holland for the purposes of their trade. 
Further than that, he had, by a residence of some 
four months in Epernay, at the house of the prin- 
cipal plaintiff, acquired apparently a knowledge 
of the plaintiffs’ trade as carried on in France. 
He was therefore acquainted with the trade a 

both its ends. He was a relative of the plaintiffs 
and bore their name. Looking, therefore, at the 
extent of trade carried on by the plaintiffs and its 
diffusion over the whole of England; looking at 
the facilities which now exists for carrying on 
trade in various places by means of the freedom 
of communication which exist between them, I 
can not say that it has been made plain and ob- 
vious to me that this contract exceeds in its extent 
that which the plaintiffs were entttled to for the 
protection of their trade. No doubt criticisms 
may be made on the contract, and it may be said, 
as it has been said, that you can conceive cases to 
which the restraint would apply, in which no in- 
jury would be done to the plaintiffs. That ob- 
servation applies to Tallis’v. Tallis, 1 E. & B. 391; 
and whenI bear in mind the obvious channels 
through which trade is influenced, and the great 
difficulty of providing for every possible case in 
which injury might arise, without including cer- 
tain possible cases in which injury might not 
arise, [have come to the conclusion that it has 
not been shown to me that this contract is larger 
than is necessary for the reasonable protection of 
the plaintiffs, and I hold, therefore, that that ob- 
ection fails. 

But then it is said that over and above the rule 
that the contract shall be reasonable, there exists 
another rule, viz., that the contract shall be limited 
in its space,and that this contract being in its terms 
unlimited, and therefore extending to the whole 
of England, meaning England and Wales, must 
be void. Now, in the first place, let me consider 
how far such a rule would be reasonable. There 
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are many trades which are carried on all over the 
kingdom, which by their very nature and necessi- 
ties are local. If this rule existed, it would afford 
a complete protection to the latter class of trade, 
whilst it would prohibit complete protection of 
the former class, and an injury which ought not 
to be wrought without good reason would arise. 
In the next place, the rule, if it existed, would 
apply in two classes of cases. It would apply 
where the want of limitation of space was unrea- 
sonable, and it would apply also where the uni- 
versality of the contract was reasonable. Now, 
in the former class of cases, those in which the 
universality was unreasonable, the rule would 
operate nothing, because that is already covered 
by the rule that the contract must be reasonable. 
It would therefore only operate in cases in which 
the universality of the prohibition was reasonable, 
that is to say, it would only operate where it 
ought not to operate. For the existence of such 
arule I should require authorify. In the next 
place, this rule is pressed upon me as an artificial 
rule, an absolute rule, or what has been called by 
the late Wickens, V. C., a hard and _ fast 
line or a hard and fast rule. Such a rule 
may always be evaded by a single excep- 
tion. No exception to a rule of this descrip- 
tion can be said to be colorable, because yeu can 
only judge whether the exception be colorable or 
not by the principle of the rule; but if the rule, 
as suggested in this case, be really an ar- 
tificial one without principle, there is no cri- 
terion to tell whether the evasion is col- 
orable or not. It appears to me for these reasons 
that I ought not to hold such a rule to exist un- 
less it be clearly established. Then. how stand 
the authorities upon the point? There are un- 
doubtedly cases in which it has been said that the 
restraint must not be universal. Such are the 
cases of Warde vy. Byrne, 5 M. & W. 548, and 
Hinde v. Gray, 1 M. & G. 195; but looking at the 
judgments in those cases, and reading them with 
a view to the subject matter, they appear to me to 
relate only to cases in which the universality is 
unreasonable; and more than once in Warde vy. 
Byrne the rule is so explained, although I can- 
didly admit that you may select other passages in 
the judgment in which the court seems to say that 
the universality is of itself an objection to the 
contract. But undoubtedly Wickens, V. C., of 
whose judgments I can never speak without the 
highest respect, came to the conclusion that such 
an artificial rule existed, and so he expressed him- 
self in the case of Allsopp v. Wheatcroft, 27 L. T. 
R. (N. 8.) 372; L. R., 15 Eq. 59. He says (p. 
64) that ‘there has been a natural inclination of 
the courts to bring within reasonable limits the 
doctrine as to these covenants laid down in 
the earlier cases; but it has generaliy been 
considered in the latter as well as in the 
earlier cases, that a covenant not to carry 
on a lawful trade, unlimited as to space, is on the 
face of it void. This seems to have been treated 
as clear law in Warde v. Byrne, 5 M. & W. 548, 
and in Hinde v. Gray, 1 M. & G. 195, and in oth- 
er cases; and the rule, if not obviously just, is at 





any rate simple, and very convenient. No doubt, 
in the case of The Leather Cloth Company v. Lor- 
sont, 21 L. T. R. (N.S.) 661; L. R., 9 Eq. 
345, James, L. J., (then Vice-Chancellor), threw 
some doubt on the existence of a hard and fast 
rule which makes a covenant in restraint of trade 
invalid if unlimited in area.’’ There are earlier 
cases than the one before James, V. ©., which 
seem to me to be inconsistent with the existence 
of the supposed hard and fast line. In Whittaker 
v. Howe, 3 Beav. 383, the case relating to attor- 
neys, it was stipulated that the business should 
not be carried on in any part of Great Britain for 
twenty years; and again in Jones v. Lees, 1 H. & 
N. 189, the covenant was against selling a partic- 


‘ular article anywhere in England without the in- 


vention of the plaintiff applied to it, and the ob- 
jection that the covenant was unlimited as to 
space was taken. “It is objected,” said Bram- 
well, B., ‘‘that the restraint extends to all Eng- 
land, but so does the privilege. The cases with 
respect to the sale of a good-will do not apply, 
because the trade which is the subject-matter of 
the sale is local, and therefore a prohibition 
against carrying it on beyond that locality 
would be useless.’’ In other words the learned 
judge explains the inclination of the courts 
against the universality of a prohibition ap- 
plying only to cases where the _ subject- 
matter of the sale was itself local. That is 
just the view I take of the earlier cases. 
Still more important are the observations of 
James, L. J., in the case of Leather Cloth 
Company v. Lorsont, 21L.T. R. (N. 8.) 661; 
L. R., 9 Eq. 345, where he undoubtedly came to 
the conclusion that no such rule was laid down as 
has been insisted on before me. Having referred 
to the cases he says (p. 353): “*I do not read the 
cases as having laid down that unrebuttable pre- 
sumption which was insisted upon with so much 
power by Mr. Cohen. All the cases, when they 
come to be examined, seem to establish this prin- 
ciple, that all restraints upon trade are bad as be- 
ing in violation of public policy, unless they are 
natural and not unreasonable for the protection 
of the parties in dealing legally with some sub- 
ject-matter of contract.” Ihave, therefore, upon 
the authorities, to choose between the two sets of 
cases; those which recognize and those which re- 
fuse to recognize this supposed rule; and for the 
reason I have already mentioned, I have no hesi- 
tation in saying that I adhere to those authorities 
which refuse to recognize this rule, and I consid- 
er that the casesin which an unlimited prohi- 
bition has been spoken of as void, relate only to 
cases where such a prohibition has been unreason- 
able. It follows, therefore, from what I have said 
that in my judgment the plaintiffs have estab- 
lished their right upon the contract to have an 
injunction, the terms of which I will mention 
hereafter. It appears to me that no sufficient ev- 
idence has been given to induce me to award sub- 
stantial damages to the plaintiffs in this case, and 
I therefore award them the sum of one shilling 
and no more. 

Before parting with this part of the case, itis 
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desirable to refer to two other points noticed by 
Mr. Cookson, because they were fully argued by 
him, and as to one of them the argument was re- 
newed in the reply. He has insisted that even if 
the contract of the letter of the 9th October, 1869, 
was void by the law of England as against public 
policy, yet inasmuch as that contract was made 
in France it must be good here; and accordingly 
he has proved that the law of France knows no 
such principle as that by which unreasonable con- 
tracts in restraint of trade are held to be void in 
this country. It appears to me to be plain, on 
general principles, that this court will not enforce 
a contract against the public policy of this coun- 
try, wherever it may be made. It appears to me 
almost absurd to suppose that the courts should 
enforce here what they consider to be against 
public policy, simply because the contract happens 
to have been made somewhere else. In the next 
place he urged that although the policy of this 
country promoted trade amongst its native sub- 
jects, there was no sucb policy in favor of the 
trade by foreign merchants, and the defendant 
being a foreign merchant, he said he was exempt 
from the leaning of the English law in favor of 
trade. It appears to me that that view can not 
be substantiated, and that an elementary point 
may be met by a citation from an elementary 
book, and I will, therefore, only refer to a passage 
in Mr. Justice Blackstone’s Commentaries, in 
which he deals with the mode in which the Eng- 
lish law has regarded trade by foreign merchants. 
He says (vol. 1, p. 230) : -*The law of England, as 
a commercial country, pays very particular re- 
gard to foreign merchants in innumerable in- 
stances;*’ and then he goes on to refer to the de- 
cision of Magna Charta in favor of foreign mer- 
chants. I hold, therefore, that neither of those 
two arguments on the part of the plaintiffs can 
succeed, and I only refer to them because they 
have been fully argued at the bar. 

I next approach the question of the judgment 
obtained by the plaintiffs in the Tribunal of Com- 
merce at Epernay on the 6th November, 1878. 
That judgment, according to the evidence before 
me, was obtained without any notice to the de- 
fendant. He knew nothing of the pendency of 
the proceedings until they had matured into a 
judgment. Itis not shown before me that ac- 
cording to the law of France the defendant has 
had any opportunity, or that there is any power 
in him to set aside that judgment. The question 
was put to the French advocate who gave evi- 
dence, and he seemed to know nothing of any 
such provision in the law as seems to have been 
proved in some other cases. Further than that, 
it has been shown by him that this judgment is 
void, according to the French law, if it was not 
executed within six months, or if the utmost ef- 
forts to execute it were not taken. It has not 
been shown to me that such efforts have been 
taken, or that execution has been had upon this 
judgment. That is the state of facts with regard 
to this judgment. Now arises the question of 
how far the defendant is bound by it, and the 
law upon this point I think I may conveniently 





take from the case of Schibsby v. Westenholz, 
24 L. 'l. R. (N.S.); L. R.,6Q. B. 155, which 
has been so much cited and discussed in the 
course of this case. In that ease the court con- 
sidered the true principle on which foreign 
judgments are enforced by courts of this country, 
and they say, referring to the case of Goddard v. 
Gray (p. 159): ‘‘We think that, for the reasons 
there given, the true principle on which the judg- 
ments of foreign tribunals are enforced in Eng- 
land is that stated by Baron Parke in Russell vy. 
Smyth, 9M. & W. 810, 819, and again repeated 
by him in Williams v. Jones, 13 M. & W. 628, 633, 
that the judgment of a court of competent juris- 
diction over the defendant imposes a duty or ob- 
ligation on the defendant to pay the sum for which 
judgment is given, which the courts in this coun- 
try are bound to enforce; and consequently that 
any thing which negatives that duty, or forms a 
legal excuse for not performing it, is a defense to 
the action.” What are the circumstances which 
have been held to impose upon the defendant the 
duty of obeying the decision of a foreign court? 
Having regard to this case, and to the subsequent 
case of Copin vy. Adamson, 31L. T. R. (N.S.) 
242; L. R., 9 Eq. 345, they may, I think, be stated 
as these. The courts of this country consider the 
defendant bound where the defendant is a subject 
of a country in which the foreign judgment has 
been obtained; where the defendant was resident 
in the country when the action began; where the 
defendant in his character of plaintiff has selected 
the forum in which he is afterward sued by the 
other plaintiff; where the defendant has volnnta- 
rily appeared, and where he has contracted to sub- 
mit himself to the forum in which the judgment 
was obtained; and possibly, if the ease of Becquet 
v. M’Carthy, 2 B. & Ad. 951, be right, another 
condition must be added, where the defendant has 
real estate within the jurisdiction in respect of 
which the cause of action arose whilst he was 
within the jurisdiction. Now, none of these cases 
include the present case. In the present case the 
contract was made between the plaintiffs, or one 
of the plaintiffs, a French subject, and the de- 
fendant, a Swiss subject, at the time the contract 
was made domiciled in Switzerland, but resident 
in England, he having been for some two years 
established as the English correspondent or rep- 
resentative of the plaintiffs’ firm. He made the 
contract during a short stay at Epernay, on his 
return home from a visit to his mother in Switzer- 
land. At the time of making the contract there 
was no intention on his part, or so far as I can 
gather, on the part of the plaintiffs, that the de- 
fendant should take up his residence in France, 
and it does not appear to me that either party 
contemplated the performance of the contract in 
France, although, the_terms of it being universal, 
it might be observed or broken anywhere. In 
that state of circumstances, can I find any thing 
which makes it reasonable to say that the defend- 
ant ought to be bound by the decision of the for- 
eign court? Iam at a loss to find any circumstance 
which renders it reasonable, and therefore it ap- 
pears to me that the defendant is at libe-ty to say 








THE CENTRAL 


LAW JOURNAL. 275 











that he is not in any way bound by the judgment 
so obtained against him in the foreign court, and 
without notice to him, and to which he has in no 
way submitted; the result of which is that I hold 
that this judgment is not capable of being en- 
forced in this country, and that the whole of the 
relief sought by the plaintiffs in the present case 
in respect of that judgment fails. 

Having regard to the large extent to which the 
plaintiffs have failed, I,think that the reasonable 
mode of dealing with the costs will be to award 
no costs, but to let each party bear his own costs. 
There will therefore be judgment for the plaint- 
iffs to the extent of an injunction restraining the 
defendant from carrying on business as an im- 
porter of champagne for the period of ten years 
from the 1st March, 1877, and from in any other 
manner acting in contravention of that contract, 
with one shilling damages and no costs. And I 
dismiss the action so far as it seeks to enforce the 
judgment. 
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PRACTICE — TIME OF ORDERING REFERENCE — 
RAILROAD FENCES AND CATTLE GUARDS — DamM- 
AGE TO CROPS — CONTRIBUTORY NEGLIGENCE. — 
1. A case in equity should not be referred to a 
master, under jordinary circumstances, until the 
court has by decree determined the substantial 
rights of the parties as to the questions raised in 
the pleadings. 2. The ordinary fence laws of 
Tennessee do not apply to railroads. But if they 
did, thereis neither any common law nor statutory ob- 
ligation upon railroad corporations to construct or 
maintain cattle guards for the protection of crops 
growing on the lands over which their roads pass. In 
the absence of a contract or a charter obligation to 
eonstruct such guards, no contract to construct 
them atone place will be implied from the fact that 
the same company has built such guards at other 
places. 3. The owner of growing crops, knowing 
that straying animals can pass ever defective cattle 
guards on the line of a railroad and destroy or injure 
his crops, can not recover from the railroad company 
damages for such injury, if he has failed to use all 
means to protect his crops which a person of ordinary 
prudence would use. To fail todo thisis contribu- 
tory negligence. United States Circuit Court, West- 
ern District of Tennessee. Opinion by HAMMOND, 
J.— Ward v. Paducah, etc. R. Co. 


ASSIGNEE AND JUDGMENT CREDITOR—DILIGENCE 
—PREMATURE EXECUTION—ANSWER OF GARNISHEE 
—WAIVER OF OBJECTIONS TO FORM — REGISTRA- 
TION—LEVY ON BULKY ARTICLES.—1. As between 
the assignee under a general assignment for the equal 
benefit of all the creditors, and judgment creditors of 
the assignor claiming under an execution levy, it isa 
race of diligence; and the judgment creditor will not 
be deprived of the fruits of his diligence merely on 
the ground that the levies were ‘‘just before or while 
said assignment was being written.’’ 2. An execu- 
tion issued prematurely by a justice of the peace 
without a suflicient affidavit is not void, but valid un- 
til set aside, and m» one can take advantage of the ir- 








regularity except the defendant, nor can he do so 
collaterally. 8. The appearance and answer of the 
garnishee waives the objection to the garnishment no- 
tice that although authorized by the officer having in 
his hands the execution, and signed by him, it was 
neither filled out nor served by him; nor do these 
facts give the general assignee of the judgment debtor 
any ground in equity to follow the fund in the credit- 
ors’ hands. 4. The registration of a trust assignment 
for creditors does not perfect the title of the assignee 
to the assignor’s choses in action as against creditors, 
but there must be notice thereof to the debtor before 
garnishment, in order to defeat the claim of an execu- 
tion creditor by garnishment. 5. A levy on bulky arti- 
cles in a closed cellar, through a crack in the door, 
will be sufficient if the articles are kept in view by the 
officer until surrendered by the debtor. Supreme 
Courtof Tennessee. Opinion by COOPER, J.—Stew- 
art v. O’ Bannon. 


ACTION BY INSURANCE COMPANY AGAINST ONE 
NEGLIGENTLY CAUSING FIRE—JOINDER OF PAR- 
TIES.—An insurance company which has been com- 
pelled to pay, or has paid, a loss covered by its policy, 
has, after such payment, a right of action against the 
person who wrongfully caused the fire and loss, to the 
amount such insurance company paid, even without 
any formal assignment by the assured of his claim 
against the party primarily liable. And the courts 
have likewise been very firm in supporting the right of 
the insurance company to bring an action in the name 
of the assured, and will not allow the latter to defeat 
such action even by a release or discharge of the per- 
son by whose act the damage was occasioned. Hart 
v. Western R. Co., 138 Mete. 99; Monmouth County 
Fire Ins. Co. vy. Hutchinson, 21 N. J. Eq. 107; Con- 
necticut Fire Ins. Co. v. Railway Co., 73 N. Y. 399. 
These authorities distinctly aflirm this position on the 
ground that the assured, by accepting payment of the 
insurer. subrogates the latter to his rights, giving 
such insurer full authority to sue the party causing 
the loss in his name. And where the right to main- 
tain an action fora loss by fire through defendant’s 
negligence is assigned to several insurance companies 
jointly, such companies may maintain the action 
jointly. Supreme Court of Wisconsin. Opinion -by 
COLE, J.—Swarthout v. Chicago, etc. R. Vo. 


WalVER—APPEARANCE IN JUSTICE’S COURT.—In 
an action in a justice’s court the court had lost 
jurisdiction on account of an adjournment from 
time to time inthe absence of defendant. Upon an 
adjourned day the defendant’s attorney answered to 
the case and applied for a postponement to a later hour 
the same day. The plaintiff’s attorney objected and 
the application was denied. The defendant’s attor- 
ney then stated that he appeared specially to object to 
further proceedings. Held, that the defect in juris- 
diction was waived by the acts of defendant’s at- 
torney. If he had appeared specially and for the pur- 
pose of resisting the suit on account of previous irreg- 
ularities, there would have been no waiver. But if 
the appearance was for another purpose, and with 
the view to prolong the pendency of the action, 
and it contemplated a step adapted to a casé reg- 
ularly on foot, it was a waiver of the prior de- 
fects. Falkner v. Beers, 2 Doug. 117: Clapp v. 
Graves, 26 N. Y. 418; Briggs v. Humphrey, 1 Allen, 
371; Rittenauer v. McCausland, 5 Black, 540; Heeron 
v. Beckwith, 1 Wis. 17; State v. Messmore, 14 Id. 
115; U. M. T. Co. v. Whittaker, 161d. 220; Baizer v. 
Larch, 28 Id. 268; Abbott v. Sample, 25 Ill. 107; Swift 
v. Lee, 65 Id. 386; Ulmer vy. Hiatt, 4 Greene, 439; 
Clark v. Blackwell, 1d. 441; Deshlerv. Foster, 1 Mor- 
ris, 403. The motion for a continuance was a step in 
the cause, and one which meant that the action should 
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be presently kept on foot, and there was nothing to 
qualify it. The subsequent explanation did not abate 
its effect. It was not made until the motion was de- 
nied, and at that time the representation of the par- 
ties had become complete, and the irregularities were 
waived. Supreme Court of Michigan. Opinion by- 
GrRaVeEs, J.—Lane v. Leach. 


FELONIES UNDER FEDERAL Laws.—1l. A defend- 
ant indicted for making counterfeit coin is entitled to 
only three peremptory challenges of jurors under 
section 819 of the Revised Statutes. The offense is not 
a felony under any existing act of Congress. 2. All 
offenses against the United States being statutory, 
they are not felonies if the punishment be less thar 
capital, unless they are by the statute so declared to 
be, either in express terms or by necessary implica- 
tion. 3. In the criminal jurisprudence of the Federal 
law there are three distinct classes of felonies, not 
capitally punished. Ist. Where the offense is declared 
by statute, expressly or impliedly, to be a felony. 2d. 
Where Congress does not define an offense, but simply 
punishes it by its common-law name, and at common 
law itisafelony. 3d. Where Congress adopts a State 
law as to an offense and by that law itisa felony. 4. 
Congress has power to create felonies or reduce com- 
mon-law felonies to misdemeanors; but such grada- 
tion is inapplicable to our system of jurisprudence; 
and in the present state of legislation, to declare an 





offense a felony is brutum fulmen, except that it may 
incline the legislative mind to more severe punish- 
ment. In other respects it seems an advantage to the | 
offender, for he then has ten challenges instead of | 
three, and possibly may be entitled to be proceeded 
against only by indictment and not by information. 
United States Circuit Court. Western District of Ten- 
nessee. Opinion by HaMMOND, J.—U. 8S. v. Cop- 
persmith. 13 Alb. L. J. 250. 





SUPREME COURT OF PENNSYLVANIA. 


March-July, 1880. 
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NEGLIGENCE—MUNICIPAL LAW—FAILURE TO RE- 
MOVE OBSTRUCTIONS FROM STREETS.—1.C, in driv- 
ing through the streets of Scranton, an incorporated 
city, was upset by the iron head of a water plug, and 
injured. The plug, as originally placed bya gas and 
water company, incorporated before the city, pro- 
jected an inch above the grade of the street; after the 
city’s incorporation, and before the accident, the 
street level had been lowered sothat the plug pro- 
jected six inches, and the city officials were aware of 
that fact. In an action for damages brought by C 
against the city, the defendant asked the court to 
charge that if the obstruction had been placed in the 
street under the authority of the State, there could 
be no recovery against the city, which point was neg- 
atived: Held (affirming the ruling of the court below), 
that it mattered not who placed the obstruction in the 
street, provided the city had notice of its existence 
and failed to remove it. 2. A charter granted to a gas 
and water company to make necessary structures in a 
village, afterwards incorporated, to enter upon and 
occupy streets for the construction of its works, and 
to make ditches and lay pipes, does not relieve the 
subsequently chartered city from the consequences 
of its neglect to remove permanent obstructions from 
its streets. Affirmed. Opinion by TRUNKEY, J.—City 
of Scrantonv. Catterson. 


CARRIERS OF PASSENGERS — NEGLIGENCE—BuR- 
DEN OF PROOF.—1. Where, for a consideration, a 


| railroad company undertakes to transport a passenger 


from one point of its line to another, there arises an 
implied contract upon the part of the company that it 
has, for that purpose, provided a safe and sufficient 
road, and that its cars are sound and roadworthy; 
where the passsnger is injured by any accident arising 
from a collision or defect in machinery, he is requir- 
ed, in the first place, to prove no more than the fact 
of the accident and the extent of his injury; a prima 
Sacie case is thus made out and the onus is cast upon 
the carrierto disprove negligence. 2. In the present 
case, the legal presumption was that the iujuries to 
the plaintiff were caused by the negligence of the de- 
fendant, and that this presumption continued until 
a countervailing presumption of fact was establish- 


| ed; this presumption might have been overthrown 


BAILMENTS—WAREHOUSE RECEIPTS— WHO May | 
IssUE NEGOTIABLE WAREHOUSE ReEcrIPTS.—1. In | 
order that a receipt for goods on storage may be a | 
warehouse receipt with the quality of negotiability, | 
as contemplated by the actof September 24, 1566, | 
the person issuing such receipt must be in possession | 
of the goods in his own right, and not merely as agent 
for a principal. 2, A pledgee of goods on storage, | 
who has never made bimself known to the bailee nor 
obtained possession of the goods, can not maintain 
replevin against the bailee, who has parted with the f 
goods by order of the pledgor to a bona fide purchaser | 
for value before the writ of replevin issued. 3. A& 
B were warehousemen and lessees of a wharf, to take | 
charge of which they employed C. D obtained from | 
C a receipt showing that C had received and held cer- 
tain iron on the wharf subject to D’s order, and then | 
pledged the iron to E, a bank, as collateral for a loan, 
indorsing the receipt to E, who never notified C or 
bis employers. Afterwards D fraudulently obtained 
a@ warehouse receipt from A & B, who knew nothing | 
of the pledge, and sold the ironto F, to whom A& | 
B issued a new receipt in his own name upon surren- 
der of the original. D becoming insolvent before the 
loan was paid, E, being unable to obtain the iron 
from C, brought replevin against him: Held, that E 
Wasamere pledgee, without possession, and could 
‘Rot recover. Affirmed. Opinion by Gorpon, J.— 





People’s Bk. v. Gridley. 





| Affirmed. 
| etc. Kk. Co.v. Anderson, 


by proof to the satisfaction of the jury that the 
injury complained of resulted from inevitable acci- 
dent, or from something against which no human 
prudence or foresight could provide. 8. Defendants’ 
point requiring the instruction that if the railroad in 


| question had been constructed under the supervision 


of a competent engineer, and that the drainage at the 
place at which the accident happened was provided 
forina manner directed and approved by him, that 
subsequently the road was leased to the defendant, 
and that the embankment was washed out by a storm 
of unusual violence, the defendant was not liable for 


| any error of judgment of the engineer, even if such 


error oceasioned the accident, was properly refused. 
Opinion by GorDON, J.—Philadelphia, 
27 Leg. Int. 378. 


SUPREME COURT OF ALABAMA. 


December Tevm, 1879.* 


PARTNERSHIP—CONSTRUCTION OF AGREEMENT,— 
1. Where the rights of third persons are concerned, 
who have dealt with parties associated in business, a 
partnership may arise by mere operation of law, being 


*¥rom the Southern Law Journal and Keporter. 
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implied from a community of profit and loss, even in 
opposition to the expressed intention of the parties 
themselves; but, as between the parties, the question 
whether a partnership exists is one of intention; and 
when their agreement has been reduced to writing, 
the intention must be collected from the words of the 
instrument, construed in the light of the circum- 
stances surrounding the parties at the time it was en- 
tered into, the occasion which gave rise to it, and the 
object to be accomplished by it. 2. A written agree- 
ment, signed by C, H and E, which, after reciting 
that C ‘‘is desirous of enlarging and extending his 
present commission business,and desires to engage the 
services of H and E,’’ and that the parties therefore 
‘‘enter into the following agreement,’’ contains the 
following stipulations: 1st, *‘that C is to invest a cap- 
ital of $10,000 in the business,’’ which is to be con- 
ducted at Selma in the name of C & Co., and is to be 
allowed eight per cent. interest on all funds he invests 
in said business;’’ 2nd, that he is to employ the serv- 
ices of E atasalary of $1,500 a year, and all other 
help needed in said business;’’ $d, that ‘‘for the in- 
fluence and business qualifications of H, said C agrees 
to give him the half of the net profits of said busi- 
ness, after all expenses are paid:’’ 4th, that C is not 
to draw out any part of the $10,000 invested by him 
in the business until the day specified for its termina- 
tion, ‘‘at which time he is to pay said H his half of the 
net profts of said business, if any;’’ Sth, that each 
of the three parties agrees to give his whole time and 
attention to the business, and by which H further 
agrees to pay the half of all losses the business may 
sustain, if any—creates a partnership between C and 
H, as between themselves. 3. A writing which is 
complete in itself, and which was executed with de- 
liberation, is the sole memorial of the contract be- 
tween the parties, and all prior negotiations or stipu- 
lations are presumed to have been merged in it; and 
in the absence of fraud or mistake, its terms can not 
be varied by parol evidence. Affirmed. Opinion by 
BRICKELL, C. J.—Couch v. Woodruff. 


JUDICIAL OFFICER—LIABILITY FORJUDICIAL ACTS 
—MUNICIPAL ORDINANCE.—1. A judicial officer is 
not liable to a civil action for damages at the suit of 
&@ person aggrieved; so long as he keeps within his ju- 
risdiction, neither malice nor error, nor both com- 
bined, will suppport a private action against him. 
2. Jurisdiction is the power to hear and determine 
acause. When a person is brought before the mayor 
of a municipal corporation, charged with a violation 
of a by-law or ordinance of the corporation, the ex- 
istence of a by-law or ordinance, established and pro- 
mulgated by the proper authority prior to the com- 
mencement of the prosecution, is an essential element 
of his jurisdiction; but the reasonableness of the by- 
law or ordinance, while affecting its validity, is a 
question for his decision, and is not a question affect- 
ing his jurisdiction inthe particular case. 3. Where 
the charter of a municipal corporation provides that 
every ordinance passed by the board of aldermen 
shall be approved and signed by the mayor, or, if dis- 
approved by him, shall be passed over his veto by a 
two-thirds vote of a full board, it is not essential to 
the validity of an ordinance that it shall be signed by 
the mayor, when it is copied at length in the min- 
utes of the board, which are signed by the mayor, 
and which show that he voted for it on its pas- 
sage by the board. Tested by this rule, the ‘* Re- 
vised Code of the City of Selma,’’ adopted by an or- 
dinance on the 8lst December, 1870, was legally adopt- 
ed. Reversed and remanded, Opinion by BRICKELL, 
C. J.— Woodruff v. Stewart. 


CONFESSIONS — WHEN NOT ADMISSIBLE, — 1. 
The more recent authorities fayor the admissibility of 








confessions, though obtained by promises or threats, 
unless such promises or threats were made by an offi- 
cer of the law; but this court adheres to its former de- 
cisions, and holds a confession inadmissible when ob- 
tained by any improper inducements or representations 
made tothe prisoner by a person having any connec- 
tion with the prosecution, or who may be reasonably 
supposed by the prisoner to have the power to per- 
form, or secure the performance of his promises or 
threats. 2. Under this rule, the confessions of the 
prisoner in this case, made while he was in jail under 
a charge of burglary and larceny, to a person who was 
a clerk in a store-house,and a part owner of the goods 
stolen from it, ought not to have been received, be- 
cause they were obtained by the clerk’s promise not 
to prosecute him, and not to appear as a witness un- 
less compelled to do so. 3. If, in consequence of 
statements made by the prisoner, a part of the stolen 
goods are found in the possession of a person named 
by him, that fact is proper for the consideration of the 
jury, but it does not render his confessions of the 
commission of the crime, when obtained by im- 
proper inducements, competent and admissible evi- 
idence. Reversed and remanded. Opinion by BRICK- 
ELL, C. J.—Murphy v. State. 


LiquoR Laws—‘‘ON OR ABOUT His PREMISES.”’ 
—Held, on the authority of the case of Pearce v. 
State, 40 Ala. 720, that the defendant was properly 
convicted of selling liquor drunk ‘‘on or about his 
premises’’ (Code, sec. 4204), on proof that the sale 
was made in a field where he was working with oth- 
ers, more than a mile from his house. Affirmed. 
Opinion by Strong, J.—Powell v. State. 


PAYMENT UNDER MISTAKE—FORGED INSTRUMENT 
—NFEGLIGENCE—LIABILITY.—1. Money paid under a 
mistake of a material fact may be recovered in an ac- 
tion of assumpsit on the common counts, although 
the person making the payment had in his power the 
means of ascertaining the facts, and was guilty of 
negligence in not ascertaining them; yet such negli- 
gence on his part is a faet for the consideration of the 
jury in determining whether his alleged ignorance is 
real or feigned. 2. On this principle, a person whe 
discounts a negotiable instrument to which he is not a 
party, and which was in fact forged, may recover 
back the money so paid; but, when heis a party to the 
instrument, and stands in such a relation to the other 
parties that he ought to know whether or not it is 
genuine, he can not recover money paid on it. 3. The 
acceptor of a bill of exchange is chargeable with a 
knowledge of the drawer’s signature, and can not re- 
cover money paid on a forged signature; but if a 
material alteration is made in the draft after it has 
been signed by the drawer, and the drawee was not 
guilty of any negligence in the matter, he may recover 
the money paid on it in ignorance of the alteration; 
yet not against the drawer, unless negligence can be 
attributed to him. 4. As between persons equally in- 
nocent, where one is bound to Know and act upon his 
knowledge, and the other has no means of knowledge, 
the latter will not be burthened with a loss, in exone- 
ration of the former; and when one of two innocent 
persons must suffer from the tortious act of a third, 
he must suffer the consequences of the act whe 
gave the wrong doer the means of doing it. 5. A let- 
ter authorizing the person to whom it is addressed to 
draw on the writers for any cotton he may purchase 
in a named city, provided the draft is accompanied by 
a bill of lading for the cotton, and does not in amount 
exceed three-fourths of the market price of the cot- 
ton, binds the writers, as in favor of any person, 
who, on the faith of the letter, advances the money to 
buy the cotton, for a draft which conforms to the 
prescribed conditions, although the accompanying bill 
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of lading is not genuine; and having paid the draft, 
they ean not recover the money by action, on discover- 
ing the fraud in the bill of lading. Reversed and re- 
manded. Opinion by BRICKELL, C. J.—Young v. 
Lehman. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


September, 1880. 


TaXES— PAYMENT BY SECOND MORTGAGEE—AC- 
TION TO RECOVER AGAINST OWNER OF EQUITY OF 
REDEMPTION.—A plaintiff, who has taken possession 
of land under a title acquired by sale under a power 
of sale contained in a second mortgage thereof and 
who, to prevent an advertisement, expenses and sale 
of said land under legal tax liens for taxes assessed 
thereon to the defendant, has paid said taxes to the 
collector, can not maintain an action to recover the 
amount so paid against the defendant, to whom a 
third mortgage has been made, and who, under the 
power of sale contained therein, which provided that 
the mortgagee might purchase at the sale, has sold 
said land to a third person and received a reconvey- 

nce thereof from said third person, without any real 
consideration, to himself. The taxes paid by the 
plaintiff not being primarily adebt of the defendant, 
secured by a lien on the land, but being primarily a 
charge upon the land itself, the defendant is under no 
implied obligation to repay to the plaintiff the amount 
paid by him to relieve the land from that charge. The 
plaintiff has no greater right of action against the de- 
fendant than any purchaser of land by a quit-claim 
deed, containing no covenant against incumbrance, 
has against his grantor for the amount of taxes pre- 
viously assessed thereon to the grantor and after- 
wards paid by the grantee. Opinion by GRay, C.J. 
—Swan v. Emerson. 

WILL—BEQUEST—CODICIL—REVOCATION.—A tes- 
tator gave his entire estate, with trifling exceptions, 
to trustees; and by the seventh article of his will 
they were required to pay to his son E the income of 
$4,000 ‘‘as long as he shall live, and if his wife S 
should survive him, then to pay such income to her as 
long as she shall live.’’ By a*subsequent codicil he 
increased this bequest to E, and besides directing the 
trustees to pay him the income of $4,000, he directed 
them to pay the income of the additional sum of 
$2,000 ‘‘to be paid in the same way and manner.’’ 
By another and later codicil he directed the trustees 
**to pay the income of $4,000, in addition to the in- 
come of $6,000 hereinbefore mentioned in any will 
and codicil,’’ to each of his sons, E and G, ‘‘so that 
they shal] have each of them the income of $10,000 
during their life; the principal sum on their decease 
to lapse into the residue of my estate. In all other 
respects I ratify and confirm my said will and codi- 
cils.’? Held, that by the latter codicil the gift to the 
wife of E was revoked. Opinion by LORD, J.—Crafts 
v. Hunnewell. 


DEVISE—POWER TO SELL—MORTGAGE.—-Where a 
wife, being seized in fee in her own right of certain 
real estate, devised the same by will, as follows: ‘‘ I 
give, devise and bequeath to my said husband and 
executor, so much of any and all my estate, whether 
real or personal, of which I may die seized or possess- 
ed, as may be sufficient for his comfortable mainten- 
ance and support for and during the term of his nat- 
ural life, he having full power to sell and convey any 





and a!l of my real estate at any time, if necessary to 


secure such maintenance,’’ and disposed of the re- 
mainder by a residuary clause, it was held, that the 
husband could not, under the power to sell given in 
the will, mortgage the estate for a part only of its 
value. Opinion by MORTON, J.—Hoyt v. Jaques. 

ENTIRE CONTRACT — UNDISCLOSED PRINCIPAL— 
SEVERANCE.—In an action of contract to recover the 
price of certain plate glass, it appeared that the de- 
fendant, being about to erecta building, authorized 
B, an architect, to draw plans and specifications for 
the same, and to receive proposals for the materials. 
and labor; that, in pursuance of said authority, the 
said B received from H & Co., a firm doing business 
as glass dealers, a proposal to furnish the glass spec- 
ified as needed in the building, and the defendant ac- 
cepted the same; that said H & Co. were selling agents 
for the plaintiffs for the article of plate glass; that the 
plate glass, being a part of that furnished under said 
proposal, was the property of the plaintiffs; and that 
H & Co. considered they were acting for the plaintiffs. 
as to said plate glass; but no evidence was offered of 
any information as to that fact to the defendant or his 
agent. Held, that the contract made by the defendant 
was an entire contrac, and that the plaintiffs could 
not sever the same and maintain this action in their 
own name,and subject the defendant to a separate suit 
for the value of the property belonging to them and 
included in the contract of sale. Clark v. Baker, 5 
Met. 453. Opinion by ENDICOTT, J.—Roosevelt v. 
Doherty. 








QUERIES AND ANSWERS. 





[*4* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. | 

QUERIES. 


42. At a sheriff’s sale under execution for taxes, land 
worth $1,000 is sold as the property ot A and B for $200. 
The amount of taxes and costs is $50. A has the real title, 
B a former tax title for which he paid a nominal sum. 
How will the court dispose of the surplus proceeds of 
the sale? Can the superior titleof A be considered by 
the courtin such case? Under the tax laws of Missouri 
can the title of each defendant be sold separately? 

Keytesville, Mo. x. 

43. In a State whose statute (as in Iowa), provides that 
all actions must be prosecuted in the name of the real 
party in interest, can a foreign executorin possession 
ofa note due his testator bring an actionin his own 
name and right on such note? See 45 Iowa, 149, and 
authorities. H. 

Cedar Falls, Ia. 





ANSWERS. 

40. [11 Cent, L. J. 238.] The Supreme Court of this 
State, in interpreting our claim laws, have been careful 
to give them aconstruction so liberal as to make sub- 
ject to levy and sale any substantial equitable interest 
that one might have in property, regardless of the legal 
title. Sterling v. Arnold, 54 Ga. 690. In Rawson v. Coffin, 
55 Ga. 248, where “the defendant in f#.f/a. went into posses- 
sion of the land after the date of the judgment under bond 
for title, and paid part ofthe purchase money, and then 
sold the land to claimant, who took title by deed 
from the vendor to defendant, with the assent and by 
direction of the defendant, the land is subject to the ex- 
ecution.” A. 

Savannah, Ga. 
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New Year’s day in Texas is not dies non juridicus. 
In Dunlap v. State, 4 Tex. L. J. 49, the defendant 
being under indictment for murder, his case was 
ealled on December 29, 1879. when, the counsel for 
the State announcing that he was not ready, it went 
over. It being called again on the first day of Janu- 
ary, 1880, the defendant excepted to the trial taking 
place then, on the ground that by the statute law of 
the State of Texas, the first of January was established 
as a legal holiday. The court overruled the excep- 
tion and the trial proceeded. On appeal the Court of 
Appeals affirmed the ruling of the trialeourt. Wink- 
ler, J., said: ‘*With regard to the objection of the de- 
fendant to being put on trial on the first day of Janu- 
ary, on the ground that that day was a legal holiday, 
we are of opinion that he was not deprived of any 
legal or substantial right by the action of the court. 
Whilst it is true that by statute of this State, certain 
days, and among them the first day of January, are 
declared holidays, on which all the public offices of 
the State may be closed, and shall be treated and con- 
sidered as Sunday or the Christian Sabbath, for all 
purposes regariling the presenting for payment or the 
acceptance, and of protesting for, and giving notice 
of, the dishonor of bills of exchange, bank checks and 
premissory notes placed, by law, upon a footing of 
bills of exchange; and that all the exceptions and 
requirements usual on legal holidays may be observed 
on the several days named in the statute as holidays, 
and whilst provision is made for the observance of the 
holiday, should the day named fall on Sunday, and 
for the presentation, etc., of negotiable paper, in such 
state of case,(R.38., arts. 2865-6-7) we fail to find, that 
by word or implication, our law-makers ever in- 
tended that the courts of the State should suspend 
proceedings on the days named as legal holidays, ex- 
cept at their own discretion, or that these days are 
assimilated to Sunday or the Christian Sabbath, ex- 
cept in relation to civil matters, such as the presenta- 
tion of negotiable paper for acceptance or payment, 
protests and the like. To the extent that holidays 
have been assimilated to Sunday by statute, they must 
be enforced, but we apprehend no further. They are 
not to be held the same as the Sabbath day or as nota 
day for judicial or legal proceedings, or as the Sabbath 
is denominated: Dies dominicus non est juridicus. 
Broom’s Leg. Max. With us the rights, duties and 
privileges of the citizen, as well as what duties may 
be performed by courts and officials, are regulated by 
statute law; but we nowhere find that except as above 
stated, the general provisions of the statutes respect- 
ing the Sabbath or Sunday applied to legal holidays. 
In the present case it appears, by the record, that the 
day of the week on which the trial commenced was 
not Sunday but Thursday; we are of opinion the court 
did not err in refusing to further postpone the trial be- 
cause the day was. under the civil statutes, a legal holi- 
day.’’ As to what is meant by declaring a certain day 
a ‘‘holiday,’’ there are several adjudications which 
seem to conflict with the decision of the Texas Court 
In Lampe v. Manning, 38 Wis. 673, the Supreme 
Court of Wisconsin held that the term ‘‘holiday’’ 
used in a statute imports dies non juridicus; that no 
authority exists on that day to do any officia! act, al- 
though no express prohibition is found in the statute: 
that a prohibition is implied in the word *‘holiday.’’ 
So in re Worthington, 3 Cent. L. J. 526, Hopkins, J., 
sitting in the United States District Court for the 
Western District of Wisconsin, ruled that a judgment 
docketed on Christmas day was a nullity, following 
Lampe v. Manning. Though this ruling was reversed 
in the Circuit Court by Drummond, J,, it was upon 








the point that the act of docketing a judgment was a 
ministerial and not a judicial act, and ministerial acts 
performed on a dies non juridicus were not prohibited 
at common law — a conclusion open to question. 
But the proceedings in the Texas case were certainly 
**judicial.’’ 


The Law Times in discussing the late alteration by 
Parliament of the English law of master and servant 
says: ‘‘An action which was brought on Wednesday 
last in the Queen’s Bench Division (Bedeker v. Cot- 
ton Powder Company) affords a good illustration of 
the working of the existing law respecting the liabili- 
ty of employers for injury caused to a servant by a 
fellow servant. The plaintiff’s case was that whilst 
in the defendants’ employment, he had been directed 
by the manager to perform certain work in their det- 
onator factory. The work was perilous, but the 
plaintiff, who at the time was only thirteen years 
of age. was not aware of the danger. During such 
employment an explosion took place by which the 
plaintiff was severely injured. It was alleged that 
the accident occurred through the incompetence of 
the person under whose supervision the plaintiff 
was placed, and through defects in the appliances at 
the factory. The late engineer of the defendant com- 
pany stated that there were objections to the building 
used by the defendants, and to the machinery, and 
that the machine which had caused the explosion was 
not a safe one to work. The plaintiff’s claim was ac- 
cordingly admitted. It is well settled that an er ploy- 
er is liable to fellow workmen in respect of certain 
accidents. For instance if the accident is due to the 
employer’s neglect to select proper and competent 
workmen and maragers (Wilson v. Merry, L. R. 1 Se. 
Ap. 332), or to supply adequate resources for the 
work; but if the workman chooses to accept the em- 
ployment, or to continue in it with a knowledge of the 
danger, he must abide the consequences, so far as any 
claim to compensation against the employer is con- 
eerned. It has been suggested that if a workman be- 
comes aware of a peril or danger which has been 
concealed from him, and which he had not the 
means of becoming acquainted with before he 
entered on the employment, or of the necessary 
means to prevent mischief, his proper course is to quit 
the employment. Probably under the existing law 
this is correct. Assuming the rule to be so, it would 
not, of course, affect a claim based upon an allegation 
that the employer did not exercise a reasonable care 
in selecting a manager or workman through whom the 
accident happened.’’ We have had several inquiries 
from subscribers concerning the provisions of the new 
law of England on this subject. We have not yet 
seen the full text of the actin any of our foreign ex- 
changes. The bill as first introduced was materially 
amended in both’ houses, and as we learn from the 
comments of the English papers, is far from satis- 
factory to the advocates of a change in the old law. 


RECENT LEGAL LITERATURE. 





JARMAN ON WILLS. 


In the second volume of this edition of Mr. Jar- 
man’¢ old and favorite work, the American editors 
have found less opportunity for tne appending of their 
valuable notes. ‘The first of their three volumes cov- 
ered only about one-half the ground orcupied by the 
first volume of the original work. Wita the remain- 
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der of that volume are incorporated 250 pages of the 
second volume of the English edition, in order to 
make up the second volume, now before us, of the 
Jersey City edition. Still, this volume not only fills 
its appropriate place in the series, but exhibits evi- 
dences of painstaking work, in the 100 or more pages 
of notes which have been added by Messrs. Randolph 
& Talcott. Of especial value is the note under Chap- 
ter 30, treating of Devises and Bequests to Child- 
ren, where are collected in detail, and duly classified, 
the American cases wherein the term ‘‘children’’ has 
been defined or construed, those involving the con- 
struction of devises to a class whose extent or number 
has been changed or enlarged between the time of 
making the devise, and the time when it goes into op- 
eration, and those involving the distribution of prop- 
erty per capita or per stirpes. Several extended ex- 
tracts from Theobald on Wills,in one instance including 
an entire chapter, are appended as notes to the chap- 
ter’above named, a feature which many will no doubt 
find convenient who have but small libraries. The 
American cases are collected in notes under the re- 
spective heads of Devises to Illegitimate Children, 
Constructive Conversion, Trusts for Conversion, Exe- 
eution of Powers by Devises, Effect of Repug- 
nancy or Contradiction in Wills, and Supplying or 
Transposing Words. To Chapter 33, concerning 
the words necessary to comprise the general per- 
sonal estate, and Chapter 27, which treats of Con- 
ditions in Wills, are appended notes of considera- 
ble length and of especial value, presenting both 
English and American citations. In short, we find 
this volume, like the first, exhibiting the work of the 
industrious editors, extensively and quite evenly dis- 
tributed throughout the several chapters and pages of 
the book. Witha full and compendious index, this 
edition will, when completed, be a very useful work- 
ing edition of Mr. Jarman’s invaluable treatise. 








NOTES. 


—James P. Sinnott, one of the judges of the 
Marine Court of New York City, died last week. He 
was born in Ireland in 183s. The Governor of Il- 
linois has ordered an election for four additional 
judges in Cook County, Ill., in accordance with a law 
passed in 1875, providing that for every 50,000 inhab- 
itants over and above a population of 400,000 in the 
County of Cook,there shall be added one judge to the 
Superior Court of Cook County until said court shall 
be composed of nine judges. This order is based up- 
on the official certiticate of the superintendent of the 
census, that the population of Cook County is 607,568 
inhabitants. 





——The ‘English law reporters sometimes nod. it 
seems. The Law Times says: ‘‘Subscribers of the 
Law Reports are requested to cancel five pages in vol- 
ume five of the Queen’s Bench Division, and two 
pages of the same volume of the Common Pleas Di- 
vision. The first vancellation has reference to a judg- 
ment of Mr. Justice Lush in the case o? South Eastern 
Railway Company v. Railway Commissioners. These 
reports will lose much of their value if it is generally 
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known that the judges do not revise their judgments 
before they appear.’’——-A man may be prodigal in de- 
fending his rights as well asin other affairs. ‘*‘Em- 
ploying three counsel,’’ says Malins, V. C., in Mason 
v. Brentini,42L. T. (N. S.) 728, “is aluxury of hitiga- 
tion.??——An exchange asks: Will bad table manners 
vitiate legal grounds of action? A collision recently oc- 
curred while an Italian commercial traveler was eat- 
ing a bologna sausage on a railway train. The shock 
of the collision drove the knife so violently against his 
mouth as to widen it. He brought suit for damages. 
The defense was that the injuries were caused by the 
knife; that the knife should never be carried into the 
mouth, and that the plaintiff having injured himsclf 
by reason of his bad habits in eating, must take the 
consequences and pay his own doctor’s bill. 


—tThe eminent legal talents of Sergeant Arm- 
strong, the leader of the Irish bar, were, it is said, 
first discovered by the following incident: It hap- 
pened at the Wexford Assizes that a little boy was in- 
dicted for the murder of a play-fellow, and being in 
humble life, his friends were without means of em- 
ploying counsel for his defense. The proof of his 
guilt depended on circumstantial evidence, but so 
clear that there was no hope for the boy. He had the 
brogues that belonged to the murdered boy; he had a 
knife that was also his, and a ball with which they 
played. These articles were found with him di- 
rectly after the murder. Chief Baron Pennefather 
assigned young Armstrong as counsel to defend the 
lad. Having read over theinformation, he saw what 
a slender hope there was of saving the boy’s life. So 
he applied that the trial might be postponed, and the 
judge assented. During the next assizes in Clonmel 
he was one day caught in a shower of rain, and taking 
refuge in a bootmaker’s shop, the thought struck him 
to ask how one pair of boots could be distinguished 
from another made on the same last, and the boot- 
maker informed him that identification was impossi- 
ble, except with regard to the boots on which he was 
in the habit of putting a private mark. Here was the 
argument against conviction. Then as tothe knife, 
there were hundreds of the same kind sold by 
every peddler. When the assizes came round at 
Wexford, he cross-examined the Crown witnesses 
with telling effect in reference to the identity of the 
brogues and the knife. But then there was the ball, 
and the mother of the murdered boy, Moore, swore 
she herself made it, winding it round a piece of 
crumpled-up brown paper. Surely this was conclu- 
sive. Young as he was, the little fellow at the bar 
saw the force of her evidence, and asked to see his 
counsel. Mr. Armstrong went to the side of the dock 
and the prisoner whispered in his ear—‘I unwound 
the thread and put it on again on a cork to make the 
ball hop.’ At the close of the evidence for the Crown 
the case seemed proved to demonstration, in so much 
that the prosecuting counsel left it in the hands of the 
judge and jury. But Mr. Armstrong rose, and with 
great power of analysis sifted the evidence, maintain- 
ing that the only real proof was that in reference to 
the ball—*My client’s life hangs upon a thread, and if 
it should so happen that the thread is wound on 
paper, as the unfortunate mother of the youth who 
was murdered describes, then my case is lost. Let 
the ball be unwound, and to you, gentlemen of the 
jury, Icommit my client’s safety.’ The end of the 
thread was handed to the foreman and amid breathless 
stillness it was unwound. At last down fell the cork, 
and a cheer in court proclaimed the safety of the 
prisoner. if not his innocence. 











